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1. Penalty; Diversion to Separate State Programs - 10 discourage states from diverting 7-lwyw
families from TANF to state programs in order to avoid work penalties or avoid sharing child rod

support collections with the federal government, add these provisions to the proposed regulation:

. . . . . . i+ -
a) In order to enter into corrective compliance plan for any violation or to receive a s

reduction in penalties after failing to correct a violation, a state must prove that it did not oI
divert families to a separate state program for the purpose of avoiding work participation

\ rates.

b) In order for a state to be eligible to receive a reasonable cause penalty exception, to
enter into a corrective compliance plan, or to receive reduced penalties or a penalty based
on degree of non-compliance, a state must prove that it did not divert familiesto a
separate state program for purposes of preventing the federal collection of child support.

¢) Include in the MOE data report information on whether individuals served in the Bl -
separate state program were on TANF within the last six months and other information to T q ok
help the Secretary determine if diversion has occurred.

.

the required work participation rate shall be eligible for a reduced penalty based on degree of  wicvs junp -

non-compliance. usilu e~
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2. Penalty; Threshold Level - States that achieve at least 90 percent (rather than 75 percent) of 2-7 "“"\“'::

3. Penalty; Corrective Compliance Plan -

a) Reduce the amount of time that States have to complete corrective actions from 12to 6 #1# ~

months. joer
wf

b) Eliminate the option for the Secretary to reduce the penalty on a state that has failed to @ ML.-

correct a violation through a corrective compliance plan if a state expended more donh

resources, made substantial progress, or encountered circumstances that could not have

been anticipated.

4. Child Only Cases -

a) The Secretary will analyze data on a state's child-only cases to determine if the state ‘*ﬂ*“': “:;{.
has reclassified cases as child-only in order to avoid penalty for failure to meet the fiscal ™~ P 7
year work participation rate or for exceeding the 20% hardship exemption for the five Sl U
year time limit. If the Secretary finds that the state has reclassified cases for this purpose, w'¢
she will include the reclassified cases in the calculation of the state's work participation cwm w/
rate and hardship exemption.

b) The regulation will identify which data elements will allow the Secretary to make this
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5. Domestic Violence - The Secretary shall not grant reasonable cause exceptions to penalties t0 td o
states that exempt more than 20 percent of their caseload from the five year time limit due to the @'~

granting of good cause domestic violence waivers. “ S_I;\
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6. Caseload Reduction Factor - Aef e Hiars
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a) Remove the provision that would provide states with a choice of applying
parent caseload reduction or the overall caseload reduction as a credit to the two parent
work participation rate. in wf aloe —
Tt b T
b) Remove the provision that would allow states to exclude “based on nature of benefits
provided” some or all families in the separate State program when comparing a given -
year’s caseload to that from FY 1995, A s aba s jen e MOE.
Cualdl Comaan; Pvartaad Wt
¢) Fingerprinting, drug testing, and whole grant sanctions shall not be considered
eligibility changes that must be disregarded for purposes of calculating the caseload
reduction factor. This will be accomplished by listing eligibility changes in the
regulation without listing these items and making clear on the Caseload Reduction Report
e L]

form that these policies are not eligibility changes. Pty vewd
A T R - [
7. Waivers - wt v Rl o ‘

a) A state that continues a waiver inconsistent with PRWORA’s time limits or work
requirements shall not be eligible for a high performance bonus or a caseload reduction U o
credit, ' Ciancen tnd J/

b) A state that continues a waiver inconsistent with PRWORA’s time limits or work
requirements shall not be eligible to receive a reasonable cause penalty exception, to enter
into a corrective compliance plan, or to receive reduced penalties or a penalty based on
degree of non-compliance.

L.\ A v D

c) Prior law definitions of work activities may not be continued under waivers.

d) Waivers that are inconsistent can only be continued in the same geographic areas as
they were originally approved in the waiver and were in effect on date of enactment.

e) In order to continue a waiver inconsistent with PRWORA’s time limits or work
requirements, the state must notify the Secretary in writing in a letter signed by the
governor.

8. Administrative Costs - Include case management and eligibility determination in the
definition of administrative costs.
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Bruce N. Reed
10/29/97 04:18:20 PM

oo oK

Record Type: Record

To: Cynthia A. Rice/OPD/EOP

ce: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP
Subject: Re: Emily Bromberg on waivers fi-a

| don't think we'd get much pressure on bonuses. Caseload credits might be tougher.
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% Cynthia A. Rice 10/29/97 03:49:36 PM

Record Type: Record

To: Bruce N. Reed/CPD/EQOP, Elena Kagan/OPD/EOP, Diana Fortuna/QPD/EOP

cc:
Subject: Emily Bromberg on waivers

Diana and | met with Emily Bromberg yesterday to go over all the issues in dispute in the TANF
negotiations. She was very supportive of all our tough on states proposals. However, after
thinking about it for a day, she now has serious doubts about whether the President would hold up
under the pressure from governors on waivers, particularly the pressure that would come to bear if
we denied caseload reduction credits and high performance bonuses to states that continued
inconsistent waivers. She is still supportive of our other proposals to impose tough penalties on
those that fail work rates, etc.
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Cynthia A. Rice 10/24/97 11:30:28 AM
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EQP, Diana Fortuna/QPD/EQP
cc: Cathy R. Mays/OPD/EOP, Laura Emmett/WHO/EQP
Subject: Shalala told Olivia this morning re: TANF Reg

To get over here ASAP -- today or Monday -- to settle the remaining issues with us (see my earlier
email with the list). '

They are apparently MOST concerned about our proposal to not have reasonable cause apply to
time limit penalties for states giving domestic violence waivers.
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Waivers
Law says that:
(1)  waivers granted before law passed are grandfathered with the entire law where inconsistent

(2)  waivers submitted before law passed and granted before 7/97 are grandfathered as above
except for work requirements (section 407) -- main area affected seems to be time limits

Reg says that:

Work Requirements:

. Section 407 doesn’t apply to Type 1 waivers above (to the extent waiver’s features are
inconsistent with current law)

. examples given are definition of work and hours of work required per week to be
considered “engaged in work”

. Section 407 includes work participation rates, caseload reduction credit, hours of
work required, definition of work activities, the requirement for sanctions for
refusal to work, and nondisplacement provisions.

. Question: Why do they single out only Section 407 (source of work requirements)?
Probably makes sense because this area and time limits are the only places there could be
inconsistencies. '

. Question: May a state pick and choose among parts of Section 407 as to which to comply
with? Or is it case-by-case only for those parts that are inconsistent?

. Question: Do any states have work participation rates that are less than the law’s?
ime Limits:

. Applies to both old waivers and new waivers approved before 7/97 (clarify)

. State waiver must include a time limit (good)

. Federal and state clocks start together, but once the federal clock expires, the state may
follow waiver rules until the end of the waiver period

. Instead of 20% exemption, é@ates can use waiver extension policy
. Months that the person is exempt under a state waiver don’t count on federal clock

» . State can keep inconsistencies related to experimental control group as long as researching
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provisions at §272.6 of this chapter applies to thls‘%?‘f 'f,f-;
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penalty.

Subpart F -- Waivers

§271.60 How do existing welfare waivers affect the
participation rate?

{(a) If a State is implementing policies in accordance
with an approved waiver that meets the provisions of section
15(a) (1) {(3) of the Act and the definition of a waiver at

§270.30 of this chapter, the provisions of section 407 of

’—"_—-_- A b
the Act do not apply, to the extent that they are ;umYkKMUhhfnﬁg
“Caceload ced. ey

inconsistent with the waiver. k“#f‘ftvat

—£
areas: \OU# e J% q '%Cb'\tdzof- é(;dj“f%
(1) a waiver specifying work activities, including— nﬁmﬁ@hamﬁf
provisions of prior law, in which an individual may
participate in order to be "engaged in work" and count
toward the minimum partiéipation rates (as specified at

§271.20); and

(2) winimum average hours of work per week necessary to
____-———""—'——--—

~ be "engaged in work" for a month (as specified at §§ 271.31

and 271.32). \ gt? N
(i) The waiver must spec1% ‘%at a State is to set an o

individual's mandated hours of part1c1pat10n in accordance

359
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with'his/her particular circumstances, either as specified
by criteria described in the waiver or under an
individualized plan or similar agreement for achieving self-
sufficiency.

(ii) -Prior law standards are not part of the waiver ' U.jju;,
where the waiver was approved to increase the mandatory work, "_;;-l.

hours for a class of recipients under the former JOBS i 4
' “7
program. J e

(c) Except as applicable to research cases in paragraph“} N

120 S
(d), we will not recognize any prior law exemptions as part | /"(,ﬂf
Jde?

A A
— C‘f( .,-‘h‘/“'-.' 7

participation rates, found at §§ 271.21 and 271.23. =)

of the waiver with respect to the denominator of the

(d) If a State is continuing research group policies in
order to complete an impact evaluationrof a waiver —
demonstration, the demonstration’s control group may be
subject to prior law and its experimental treatment group 9
may be also subject to prior law, except as modified by the ‘

waiver,

-~
- Subpart G -- Non-displacement M‘

§271.70 What safeguards are there to ensure that

articipants in work activities do not displace other

workers?

(a) An adult taking part in a work activity outlined

360
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§274.1 What restrictions apply to the length of time

Federal TANF assistance may be provided?

(a} No State may use any of its Federal TANF funds to
provide assistance (as defined in §270.30 of this chapter)
to a family that includes an adult who has received
assistance for a total of five years (60 cumulative months,

whether or not consecutive).

(b) Statespﬂgﬁg,not count towards the five-year limit:

{1) Any month of reéeipt of assistance by an
individual when she was a minor who was not the head of
household or married to the head of household;

{2) Any month in which an adult lived in Indian
country (as defined in section 1151 of title 18, United
States Code) or Native Alaskan Village and at least 50

percent of the adults were not employed; and

(3) Funds provided under section 403(a) (5) of the Act.

{c) States have the option to extend assistance from
Federal TANF funds beyond the five-year limit for up to 20
percent of their average.monthly number of families
receiving assistance during the fiscal year or the
immediately preceding fiscal. year, whichever the State
elects. States are permitted to extend assistancé to a
family only on the baéis of:

(1) Hardship, as defined by the State; or

(2) The fact that the family.includes someone who has

389



been‘battered, or subject to extreme cruelty based o©n the
fact that the individual has been subjected to:

(i) Physical acts that resulted in, or threatened to
result in, physical injury to the individual;

(ii}) Sexual abuse;

(iii) Sexual activity involving a dependent child;

{(iv) Being forced as the caretaker relative of a
dependent child to engage in non-consensual sexual acts or
activities;

(v} Threats of, or attempts at, physical or sexual
abuse;

(vi) Mental abuse; or

(vii) Neglect or deprivation of medical care.

(d) If a State opts to extend assistance to part of

its caseload as permitted under paragraph {(c} of this

section, it only determines whether or not the extension ~

applies to a specific family once an adult in the family has ' d
dM

received 60 cumulative months of assistance. thl

e

- (e} If the five—year limit is inconsistent with a

State’s waiver, which was in effect on August 21, 1996@§E§5)
shewld = (-.»M:)&Eé < glae ;

27 was approv ly 1 199'7, and was granted undex section

———

1115 of the Act, the State need not comply with the
inconsistent provisions of the five-year limit until the

- waiver expires. The five-year limit is inconsistent with

the State’s waiver only:

) - (1) If the State has an approved waiver that provides

390



for terminating cash assistance to individuals or families
because of the receipt of assistance for a period of time,
specified by the approved waiver; and L

(2) The State would have to .change its waiver policy in j
order to comply with the five-year limit. e

{(f} Inconsistencies applicabie to a case that is in a
controi group or experimental treatment group will be
maintained, but only to the extent a State continues its
experimental research design for the purpose of completing
an impact evaluation of the waiver policies.

{g) Generally, under an approved waiver, a State will
count, toward the five-year limit, all months for which the
adult subject to a State waiver time limit receives
assistance with Federal TANF funds, just as it would if it
did not have an approved waiver. However, the State may r_T
continue to p;oviae assistance with Federal TANF funds for i
more than 60 cumulative months in accordance with the terms

of the approved waiver for extending assistance beyond the

\_‘/ .
State’s time limit as long as the State’s waiver authority Fh
’ - : 0 W
has not expired. jgﬁkk’k'£xg
. / .

(h) In lieu of the provision of paragraph (c) of this
section, the State may apply extensions of its time limit, ;%f
T _ g
without caseload limits, in accordance with the terms of its
e e e e e
e ,
approved waiver.
(i) The State need not count, toward the five-year

limit, any months for which an adult receives assistance

391



with Federal TANF funds while the adult is exempt from the

State’s time limit because of the terms of the State’s

approved waiver.

§274.2 What happens if a State doegs not comply with the

five-vear limit?

If we determine that a State has not complied'with the
requirements of §274.1, we will reduce the SFAG payable fo
the State for the immedi'ately succeeding fiscal yeaxr by five
percent of the adjusted SFAG unless the State demonstrates
to our satisfaction that it had reasonable cause or we

approve a corrective compliance plan.

§274.3. How_can a State avoid a penalty for failure to

comply with the five-vear limit?

(a) We will not impose the penalty if the Sta.te
demonstrates to our satisfaction that it had rgasonable
cause for failing to meet the fivé.—year limit or it
completes a corrective compliance plan pursuant to §§ 272.5
" and 272.6 of this chapter.

(b} (1} In addition, we will determine a State-has
reasonable cause if it demonstrates that it exceeded the 20
percent limitation on exceptic_ms to the time 1limit because

of good cause waivers it provided to victims of domestic

392
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provisions necessary to achieve the State’s pollcy

—«.F—-_—'—”—.——-*_—_-.-\\_\d .
objective. It includes the approved revised AFDC

requirements, articulated in the State’s waiver list. It
also includes those provisions of prior law that: (a) did

not need to be waived as part_of the waiver package; and (b)

were integral and necessary to achieve the State’s policy A
objective for the approved waiver.

We_ (and any other first person plural pronouns) means the
Secretary of Health and Human Services or any of the
following individuals or organizations acting in an official
capacity on the Secretary’s behalf: the Assistant Secretary
for Children and families, the Regional Administrators for
Children and Families, the Department of Health and Human
Services, and the Administration for Children and Families.

Welfare-to-Work means the new program for funding work

activities at section 403 (a) (5} of the Act.

WTW means Welfare-to-Work.

§270.40 When are these provisions in effect?

(a) The TANF statutory requirements go into effect no

330



THE PRESIDENT HAS SEEN
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THE WHITE HOUSE
WASHINGTON

January 29, 1997

MR. PRES@UENT:

The attached memo from Bruce Reed and Elena Kagan reflects
a joint recommendation from DPC and HHS on how to proceed
with implementing the portion of the maintenance-of-effort
provision in the welfare law that restricts how states can spend
these funds.

Erskine, Sylvia, Rahm and Marcia concur in the approach and
OMB has no objections to the memo.

In order for the plan to be rolled-out to various Governors in

advance of the NGA meeting, Bruce/Elena and IGA would
appreciate your action as soon as possible.

. X?t(; . Phil Capla‘%u‘
“3’%4{.
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-+ would like to undermine some of the federal. reqmrements parucu[arly regarding work -- they i
have joined the states in takmg this posmon. et 2

97 JAN 28 pr5I48

THE WHITE ”OUSE\/ THT PRESIDENT HAS SEEA
WASHINGTON - 30o-~-9 7
January 28, 19
MEMORANDUM FOR THEP&SID
FROM: BRUCE REED %~
ELENA KAGAN &7 \gz
SUBJECT: WELFARE LAW IMPLEMENTATION ISSUE

Before the NGA meeting, we need to give states an answer to the question of whether a
state must comply with the welfare law’s requirements in order to get maintenance-of-effort
credit for a state expenditure. States would like to spend their money in separate, non-TANF
programs, free from all federal restrictions, but still counting toward the maintenance-of-effort
standard. Allowing them to do so, however, may deprive the federal government of a great deal
of money and may undermine the law’s work requirements. This memo contains a joint HHS
and DPC recommendation as to the proper Administration approach to this issue.

Backeground and analysis

As you know, the maintenance-of-effort provision of the welfare law requires states to
spend each year a set percentage of their FY 1994 welfare expenditures. Each state meeting its
work participation rate must spend 75 percent of FY 1994 expenditures; any state failing to meet
its rate must spend 80 percent of that sum. If a state fails to spend this amount of money, its next
year’s block grant is reduced accordingly.

The question here concermns the restrictions that apply to expenditure of these
“maintenance-of-effort funds.” (All agree that ng federal restrictions apply to state monies for
which the state is not seeking maintenance-of-effort credit.) The law is clear that certain
restrictions -- the limits on benefits to aliens and the five-year time limit -- do not apply to
maintenance-of-effort funds. The law is far less clear as to whether other requirements apply.
But it is difficult, as a legal matter, to pick and choose among these remaining requirements:
HHS cannot, for example, say that work requirements, but not reporting requirements, apply.

The goverhors have argued vehemently that applying federal restrictions to state
maintenance-of-efforts funds would impede state mnovatlon. And because the advocacy groups

_ But a completely “hands-off” approach -- which would allow the states to set up Wholly
independent programs, free of all federal restrictions, with maintenance-of-effort dollars -- poses
two significant problems. First, states could place the families most likely to make child support
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payments in the state-only program and thereby avoid sharing child support collections with the
federal government. OMB estimates that the amount of money at stake could exceed $1 billion
per year.

Second, such an approach could seriously undermine the work provisions of the welfare
law. As you know, the law requires states to show, on pain of financial penalty, that a certain
percentage of families receiving assistance under TANF are engaged in work. The governors’
approach would allow states to get around this requirement by transferring their hardest-to-
employ welfare recipients from the TANF program (where they would count as part of the
denominator in calculating the percentage) to a separate state program funded by maintenance-
of-effort doliars (where they would not so count). Indeed, under one interpretation of the law,
such a transfer might count as the kind of “reduction in caseload’ that operates to reduce the
minimum participation rate applicable to the state. Hence by the simple device of shifting
beneficiaries from one program to another, a state could simultaneously make it easier to meet
the existing participation rate and lower the participation rate applicable in the future.

Recommendation

To provide the states with needed flexibility, protect the government’s share of child
support collections, and maintain the integrity of the law’s work participation requirements -- and
to do all this in a legally defensible way -- HHS and the DPC recommend the following actions:

1. _Interpfet the law so as to give the states far-reaching discretion and flexibility over
maintenance-of-effort funds. Under this interpretation, states can set up programs that are free of
any of the welfare law’s prohibitions and requirements.

2. Advise states that they should not use their own programs to appropriate child support
collections that otherwise would go to the federal government; issue regulations authorizing
HHS to collect the data necessary to monitor whether states are using their programs for this
purpose; and work with both the governors and Congress to ensure that states do not do so.
Conversations with Governors have suggested a willingness to work cooperatively on this issue.
We also have every reason to think that Congress -- which in assessing the budgetary impact of
the bill, did not envision a reduction in federal child support collections -- would legislate a
remedy if that is necessary.

3. Issue a regulation providing that a state cannot receive a reduction in its participation
rate for reducing its caseload unless the state shows that the caseload reduction is real and not
simply the result of transferring beneficiaries from TANF into a separate state program. Such a
regulation, which rejects the interpretation of the law most beneficial to states, will prevent states
from decreasing their obligation to put people to work through making purely formal changes in
the structure of assistance programs.

4. Issuea regulation providing that a state cannot receive any good cause consideration --
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Le., any mitigation in penalty for failure to meet work participation rates -- unless the state shows
that it has not used its own program to escape the force of work participation rates. This
regulation will create a disincentive for states to use their own programs as dumping grounds for
hard-to-place beneficiaries.

5. Issue a regulation providing that HHS will look at a state’s gverall work effort -- je.,
its success in putting to work the beneficiaries of both TANF and separate state programs -- in
determining whether the state qualifies for a high-performance bonus. This regulation too will
encourage states to make real efforts to place in work activities those individuals who receive
assistance from separate state programs.

6. Work with Congress and the Governors to enact a legislative clarification to ensure
that states do not use their discretion over maintenance-of-effort funds to evade the participation
requirements, Specifically, we will seek language making clear that calculation of whether a
state has met the applicable participation rate shall take into account the state’s success in placing
in work activities the participants in both the TANF program and any separate state program that
counts toward the maintenance-of-effort standard.

Together, these steps should give governors broad flexibility to run their own programs
without giving them perverse incentives to evade the work requirements. Please let us know if
this resolution of the issue meets with your approval. Ifit does, we would like to roll out this
program prior to the NGA meeting.



IX. OVERVIEW OF TANF PROVISIONS IN DIFFERENT PROGRAM CONFIGURATIONS

PROVISION FEDERAL TANF SEGREGATED STATE TANF | SEPARATE STATE
PROGRAMS' ‘ PROGRAMS? PROGRAMS’
R S —
Covered by State plan Yes Yes No
Needy per income stds Yes Yes Yes *
in State TANF plan
Restricted disclosure Applicable Not applicable Not applicable

Allowable expenditures

For purposes and as authorized
under IV-A or IV-F as of
9/30/95

Count toward both TANF and
Contingency Fund
yMOEs. Must be for purposes
of program or for cash asst, child

Count only toward TANF

MOE (not Contingency
Fund MOE). See State
TANF section for
allowable purposes.

costs

care, certain education, or admin

15 % admin cost cap

Yes; ADP exception

Yes

qu

Medical services

Only pre-pregnancy family

No specific restriction

No specific restriction

discrimination statutes

planning
24-month -work reqt Yes Yes . No
2-month work reqt Yes Yes No
407 waork reqts Yes Yes No
work sanctions Yes Yes No
non-displacement Yes No No
child reqt Yes; “minor child” Yes * Yes 4
child ineligible when Yes No No
absent minimum period ’
child support Assignment & cooperation Assignment & cooperation Assignment &
req’d. Share of collectionsto | req'd. Share of coliections to cooperation may not be
Fed govt. "Fed gowt. req'd. No share of
coliections for Fed. govt.
time limit on assistance Yes No No
teen school attendance Required No requirement No requirement
teen parent living Must be adult-supervised No requirement No requirement
arrangements o
Federal non- 4 statutes applicable 4 statutes applicable No specific provision .-

fraud cases 10-yr exclusion No exclusion No exclusion
drug felons Receive reduced benefits Receive reduced benefits No provision
data reporting Required Required Not required

MOE restrictions at section 409(a)(7).

) TlmcpmgramswumtowardsSmeMOE ‘I‘hcyarenozsub;ecttoTANquuuumnts pcrsc,bmaresubjeutothc

# Per definition of “eligible families.”

16
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t sugport order in accordance with such part and who do not
2 qualfy for any good cause or other exception established by -
- 3 the State unde.:_- section 454(29), the Secretary shall reduge’ -
4 the granh payable to the State anider section 403(a)(f for
5 the immediqtely succeeding fiscal year (withoujfegard to
6 this section} by not more than 5 percent.
7 “(6) FAILURE TO TIMELY REPAY,A FEDERAL LOAN
8 FUND FOR STATE WELFARE PROGB&AMS.—If the Secretary
9 determines that a State bas fafled to repay any amount -
10 borrowed from the Fedetql A:0an Fund for State Welfare
3 Programs established upder\gection 406 within the periokf
12 of maturity applicabl¢ to the Dan, plus any interest owed ’
13 on the loan, the Becretary shall aduce the grant payable
14 to the State uhder section 403(a)(1)\for the immediately
15 succeeding fiscal year quarter (without regard to this sec-
16 tion) .by” the outstanding loan amount, plud\ the interest
17 oweg’on the outstanding amount. The Secretary“sghall not
18 orgive any outstandmg loan amount or interest owed on
19 the outstanding amount. )
20 “(7) FAILURE OF ANY STATE TO MAINTAIN CERTAIN
21 LEVEL OF HISTORIC EFFORT.— '
22 “(A) IN GENERAL.—The Secretary shall reduce
i 23 the grant payable to the State under section 403(a}(1)
24 for fiscal year 1998, 1999, 2000, 2001, 2002, or 2003
25 by the amount (if any) by which qualified State ex-
’ 26 penditares for the then immediately preceding fiscal
,Jr 27 year are less than the applicable percentage of historie
28 State expenditures with respect to such preceding fiscal
I s ear.
30 “(B) DEFINITIONS.—As used in this paragraph:
31 “(i) QUALIFIED STATE EXPENDITURES.—
32 “(I) IN GENERAL.—The term ‘qualified
33 State expenditures’ means, with respect to a
kY State and a fiscal year, the total expenditures

35 ' byt.heStateduringtheﬁsw.lyear, S

July 30, 1996 (10:20 p.m )



F::JDG* H3734* CONF" JOINT1.FIN D

_CSLate programs, |[for any of the following with

I
2 respect t4f eligible families: ) )
- 3 ““(aa) Cash assistance. N
4 “(bb) Child care assistance. '
5 ““(ce) Educational activities designed
6 to increase self-sufficiency, job training,
7 and work, excluding any expenditure for
8 public education in the State except ex-
9 “penditures which involve the provision of
10 services or assistance to a member of an el- _ &
11 igible family which is not generally avail-~ '
12 able to persons who are not members of an
13 eligible family. ' '
14 “‘(dd) Administrative costs in connec-
15 tion with the matters described in items
16 (aa), (bb), (ce), and (ee), but only to the
17 extent that such costs do not exceed 15
18 percent of the total amount. of qualified
19 State expenditures for the fiscal year.
20 “‘(ee) Any other use of funds allowable
21 under section 404(a)(1). %CM‘ £
22 “(IT) EXCLUSION OF TRANSFERS FROM
23 OTHER STATE AND LOCAL PROGRAMS.—Such |
24 term does not include expenditures under any
25 State or local program during-a fiscal year, ex- | ?
26 cept to the extent that—
2 “(aa) the expenditures exceed the | \ ) ¢ y
28 amount expended under the State or local oy -ULLJ“'I"
29 program in the fiscal year most recently C ‘ ‘(ZJ'TJ
30 ending before the date of the enactment of -5 Vl}ﬁ'
31 this part; or |
32 “(bb) the State is entitled to a pay- - @,{-‘g’g‘q‘*f
33 ment under former section 403 (as in effect Q\'"
34 immediately before such date of enactment)
35 with respect to the expenditures.

July 30, 1996 {10:20 p.m.)
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(I0) ELIGIBLE FAMILIES.—As used in

!
‘-.1 2 subclause (I), the term ‘eligible families’ means o
_.:‘ 3 families eligible for assistance under the Stabe
4 program funded under this part, and families
5 “that would be eligible for such assistance but
6 for the application of section 408(a)(7_d0/f—\ S kj{‘ .ﬁ
- 7 Act or section.402 of the Personal Responsibil-
, 8 )A ¢ ‘\I jty-and Work Opportunity Reconciliation Act of pb“’j\
C9 /( Vs 1996.
.10 ‘ “(ii) APPLICABLE PERCENTAGE.—The term
il ‘applicable percentage’ means for fiscal years 199? -
12 through 2002, 80 percent (or, if the State meets
13 the requirements of section 407(a) for the fiscal
14 year, 75 percent) reduced (if appropriate) in ac-
15 cordance with subparagraph (C)(i1).
16 “(i1) HISTORIC STATE EXPENDITURES.—The
17 term ‘historic State expenditures’ means, with re-
18 spect 0 a State, the lesser of—
19 “(I) the expenditures by the State under
20 parts A and F (as in effect during fiscal year
21 1994) for fiscal year 1994; ar)
22 “(0) the amount which bears the same
23 the amount described in subelause (I)
24 as— .
25 \k “(aa) the State family assistance
26

grant, plﬁs\the total amount required to be
\pmd to.the %abe under former section 403
S i Mor fiseal yedr 1994 with respect to

~
=
# o7

[t d
==

%

Q

N

N
29 &/ % % . amounts expended\by the State for child
30 N ‘\3 care under subsection\(g) or (i) of section
3 ) DN X402 (a5 i effect during vear 1994);
32 S&b\g Ny .. bears to
33 \\\\ ‘“(bb) the total amount to be
% g paid to the State under former §faction 403
35 Y (as in effect during fiscal year '1994) for

36 fiscal year 1994
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such requirements by—
as than 1 nor more than 2 t;
ai than ‘2 nor more m percent,

pis;the 2nd consecutive such finding made

of such a review; or -

a1 pidess:than 8 nor more than 5 percent,

! g gn:the 3rd or a subsequent consecutive
. o .osach g made as a result of such a review.

cilan serhn o{{BI¢PISREGARD 'OF NONCOMPLIANCE WHICH IS OF A

— : jw=For purposes of subpara h (A) and
4reen - sectiomA52(a)(8);ea; State which is not E-x gzmpliance
th ents:of this part shall be determined

nt bier

¢zt riteibe dnssubstantial - compliance with such requirements

n.m#'- the Setretary determines that any noncompliance

1 By tsuchrequirements is of a technical nature which

woiad, ddoes notapdversely affect the performance of the State’s
P(ropamope;:at_ed‘.underpartD.

N7t s (9)  FAILURE#TOACOMPLY . WITH 5-YEAR LIMIT ON ASSIST-
:,-.AN:,—If:th etary,determines that a State has not com-

W

difor State Welfare Programs have been
: finds that mxpendi-bm-es

DY Wi

: ythan. 100 percent :
- ess(nsidefined in. paragraph (7)(BXiii) of this sub-
"isds sectionrthenfind¥tir¥anhall reduce the grant payable to the
e State undertfecttonr4d03(aX1l)-for the immediately succeeding
BR hﬁuai{ - tal /of: the. amounts so paid to the State.
Ty (11H FAINURRHTO | AIN ASSISTANCE TO ADULT SINGLE
CUSTODIALPARRNT.WHO.CANNOT OBTAIN CHILD CARE FOR CHILD
ez UNDER A GE-T(TM) %‘rf!ﬂlﬁ‘ =
w0k pind® g H(AMINAGENERAL&-If .the Secre determines that
intns o-1a1 State;socwhichya.grant is made under section 403 for
~ oo fiscal yearshas violated section 407(e)(2) during the fiscal
n_f'fr.-‘if‘:'fge&l', the ;Secretary ;shall reduce the grant payable to the
_ rert 7y :Btate underBection:408(aX1) for the immediately succeed-
e ;:;izgf.ging~ﬁs,ealqﬁriby{1an{amoun_t equal to not more than 5
AR percent of the State family assistance grant.
PAV D e o U i(BYYPENALTY IBASED ON SEVERITY OF FAILURE.—The
S - ary:shally 6;gue reductions under subparagraph (A)
Bty e?f] year based on the degree ol; non-
SR, 21 -,
Ma;.‘v'.“ﬁ. END . ADDITIONAL STATE FUNDS TO
RIEBEIUCITONS . If the grant g:gable to a State
Bla)CE i uced by reason
mAtheyState shall, during the immediately
edryexpend under the State program funded
ARy t;aqual to the total amount of such
ey ;Hf"}’\_:" .

pifed: with s a¥1(B) during a fiscal year, the Sec-

shall re grant payable to the State under section

-~ 403(aX 1) pimmediately succeeding fiscal year by an

CiTamount € % percent of the State family assistance grant.
visiugl A9(10; EVUESBTATE, RECEIVING AMOUNTS FROM CONTIN-

. .aigc AIN:100 PERCENT OF HISTORIC EFFORT.—

A1, ¥ figeal-year during which amounts from

pa-georiaaioal
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“(b} REASONABLE CAUSE EXCEPTION.—

“(1) IN GENERAL.—The Secretar_¥ may not impose a penalty
on a State under subsection (a) with respect to a requirement
if the Secretary determines that the State has reasonable cause
for failing to comply with the requirement.

“(2) CEPTION.—Paragraph (1) of this subsecticn shall
not apply to any penalty under paragraph (7) or.(8) of.sub-

gsection (a). T
(s} CORRECTIVE COMPLIANCE PLAN.— Q}_'i’ e
“1) IN GENERAL.—

“(A) NOTIFICATION OF VIOLATION.—Before imposing a
penalty against a State under subsection (a) with respect
to a violation of this part, the Secretary shall notify the
State of the violation and allow the State the opportunity
to enter into a corrective compliance plan in accordance
with this subsection which outlines how the State will
correct the violation and how the State will insure continu-
ing compliance with this part.

“(B) 60-DAY PERIOD TO PROPOSE A CORRECTIVE COMPLI-
ANCE PLAN.—During the 60-day period that begins on the
date the State receives a notice provided under sub-
paragraph (A) with respect to a violation, the State may
submit to the Federal Government a corrective compliance
plan to correct the violation.

“C) CONSULTATION ABOUT MODIFICATIONS.—During
the 60-day period that beiins with the date the Secretary
receives a corrective compliance ﬁlan submitted by a State
in accordance with subparagrap (B), the Secretary may
consult with the State on modifications to the plan.

“(D) ACCEPTANCE OF PLAN.— A corrective compliance

lan submitted by a State in accordance with subparagraph

FB) is deemed to be accepted by the Secretary if the Sec-
retary does not accept or reject the plan duﬁgj 60-day
period that begins on the date the plan is submitted.

(2) EFFECT OF CORRECTING VIOLATION.—The Secretary
may not impese any penalty under subsection (a) with respect
to any violation covered by a State corrective compliance plan
accepted by the Secretary if the State corrects the violation

pursuant to the plan.

774(3) EFFECT OF FAILING TO CORRECT VIOLATION.—The Sec-
retary shall assess some or all of a penalty imposed on a
State under subsection (a) with respect to a violation if
the State does not, in a timely manner, correct the violation
pursuant to a State corrective compliance plan accepted by
the Secretary.

“(4) INAPPLICABILITY TO FAILURE TO TIMELY REPAY A
FEDERAL LOAN FUND FOR A STATE WELFARE PROGRAM.—This
subsection shall not apply to the imposition of a penalty against
a State under subsection (aX6}.

“(d) LIMITATION ON AMOUNT OF PENALTIES.—

“(1) IN GENERAL.—In imposing the penalties described in
subsection (a), the Secre shall not reduce any quarterly
payment to a State by more than 25 percent.

“(2) CARRYFORWARD OF UNRECOVERED PENALTIES.~—To the
extent that paragraph (1) of this subsection prevents the Sec-
retary from recovering during a fiscal year the full amount
of penalties imposed on a State under subsection (a) of this
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42 UsC 610.

takes any adverse action under this part with respect to a State, |

" PUBLIC LAW 104-193—AUG. 22, 1996

section for a prior fiscal cgear, the Secretary shall app;g any
rem g amount of su genalties to the grant payable to
the State under section 403(a)(1) for the immediately succeeding
fiscal year.

“SEC. 410. APPEAL OF ADVERSE DECISION.

“(a) IN GENERAL—Within 5 days after the date the Secretary

the Secretary shall notify the chief executive officer of the State
of the adverse action, including any action with respect to the
State plan submitted under section 402 or the imposition of a
penalty under section 409.

42 USC 611.

“(b) ADMINISTRATIVE REVIEW.— 7
“(1) IN GENERAL—Within 60 days after the date a .‘tal
receives notice under subsection (a) of an adverse action, che
State may apjea] the action, in whole or in part, to the Depart-
meéltal Appeals Board established in the Department of Health
an
by ﬁ‘l‘i(g an appeal with the Board.

Human Services (in this section referred to as the ‘Board’) :

TR NE TR TS

PROCEDURAL RULES.—The Board shall consider an

appeal filed by a State under paragraph (1) on the basis of °

such documentation as the State may submit and as
may require to support the final decision of the Board. In
deciding whether to uphold an adverse action or any portion
of such an action, the Board shall conduct a thorough review
of the issues and take into account all relevant evidence. The

the Board

———

Board ghall make a final determination with respeet to an .

appeal filed under paragraph (1) not less than 60 days after .

e date the appeal is filed.
“(c) JUDICIAL W OF ADVERSE DECISION.—

“(1) IN GENERAL.—Within 90 days after the date of a final '

decision by the Board under this section with respect to an
adverse action taken ag:inst a State, the State may obtain
judicial review of the final decision (and the findings incor-
porated into the final decision) by filing an action in—

“(A) the district court of the United States for the
judicial district in which the principal or headquarters
office of the State aﬁency is located; or

“(B) the United States District Court for the District
of Columbia. )

“(2) PROCEDURAL RULES.—The district court in which an

action is filed under paragraph (1) shall review the final deci- |

sion of the Board on the record established in the administrative
proceeding, in accordance with the standards of review pre-
scribed by subparagraphs (A) through (E) of section 706(2)
of title 5, United States Code. The review shall be on the

basis of the documents and supporting data submitted to the [§ .

"‘Board,

“SEC. 411. DATA COLLECTION AND REPORTING.

“(a) QUARTERLY REPORTS BY STATES.~
“(1) GENERAL REPORTING REQUIREMENT.—

-“(A) CONTENTS OF REPORT.—Ea=ach eligible State shall }

collect on a monthly basis, and report to the Secretary
on a quarterly basis, the following disaggregated case
record information on the families receiving assistance
under the State program funded under this part:

“(i) The county of residence of the family.

va‘\

e

W™

x

SAMPLES

“(B) USE oF — s .
—_ ) MAE'*Smﬁ’?i-‘;E%E’ comply
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“(ii) Whether a child reteiving such 'assi
an adult in the family is disabléd. ?wmummce or
<(iii) The ages of :the: members¥of- such - families,
the (1;*)t1:I'he x;_umbcﬁr of inq#idnﬁlﬂ in'the family, and
reiation of ea emberr unges
child (1.:3 t%; family, .= 10 53&?'&0 'l‘ﬂc\?i.'}'tﬂ.l‘e_"yo t
“(v e employmentistatus®and- i
~_“(vi) Them status’of the'adults in the family,
including whether such "adultsi-have: ied,
are widowed, or are divorced.: "\ ve j‘evgf‘:ﬂgmed,
of each aduit

Y 244
o

“(vii) The race and educational:status

. in the( family. R 'f.rﬂ‘r;‘-,'.?"."li.iff-': [ S re
. _(viii) The race and-educational status of
child in the family. -+ -oIIe o i o, O S8R

. “(ix) Whether the family received subsidized hous-
ing, medical assistance under the State plan approved
under title XIX, food stamps, or gubsidized chﬁg ‘care,
and ifthe latter 2, the amount receivéid;uy 2. = -
“(x) The number of mqnths"that:the family has
received each tﬁe of - nee ‘under the program.
of hoglxrl% If)etll'1 E,wtae‘llc'lt‘(s" 'a'rgi'jét%ld. e o nummber
0 a POn  tha 9
activities: et Ig‘bnaqxa\'mp _z:%ht}l&_ gdéf;.: J
“gﬁ)%l%mg;%a:u?’fgmﬂiﬁﬁfﬁj abiveey
“ ubsidized private™ector employment;
:ER})) Ilgll:g?ibSidizpd en:ii)lﬁyxnel'nﬁ.'!%E )rmll =
¢ sector- employrhent - & i
ence, or communi ele:rvit:t'a.'glrﬁ‘f’:iﬂll gg t;lv?o:kexrlzen
“((p'[)'lgbbsskﬂl "c--;:r:.abid'#‘;)oﬁj-?a;a{;w.. She
“ ob ekills training'oF 6d-the-job training.
o oo (VII) Vocational educationst © BEE
. “(xii) Information necessaty ‘to’dalculate ‘participa-:
tion rates under section 4073mici0%8b Fr0g LE s
(xiii) The type and amotntrof:assistance received
under the program, including the amount of and reason
for %?3: geﬁchon of a:s'ftance, (including ‘sanctions).
xiv y amount of unearnedi-ing i
by ae(y member of the family;:s- 1o ¢ }qmcome received
Axv) The citizenship ‘of the members of the family.
“(xvi) From a sample of closed: cases, whether the
family left the program, and if so,’whether the family
left due to— TR T LT R
“(I) employment; . euws ol gei,’ i
:(II) marriage; J: ifoni smosed tards
(III) the prohibitions:sete.forth: in - section
' I see

110 STAT.:2149

408(a)7) cagginh e o il
“(IV) sanction; or:|/is 4 {f(.ka;rﬁ‘ s <20, bhen
(V) State policy:vif razhlids '1_;_;;1{_:'. h A S Pw(@n’f o6 M

with
subparagraph (A) by submittinglan ‘estimate which
is obtained through the use.of iscientifically ‘acceptable
sampling methods approved bythe Secrétary,

(i) SAMPLING AND OTHER)'METHODS.“-The Sec-
retary shall provide the Statés with such case sampling
plans and data collection: procedures 'as 'the Secretary



{(3) Isolated, non-recurring problems of minimal impact

that are not indicative of a systemic problem.

(b) A State may also use the additional factors for
c¢laiming reasonable cause for failure to satisfy the five-
year limit at §274.3 of this chapter and to meet the minimum

participation rates at §271.52 of this chapter.

§272.6 What if a State does not demonstrate reasonable

cause?

(a) A State may accept the penalty or enter into a
corrective compliance plan that will correct or discontinue
the violation within 12 months in order to avoid the penalty
if:

{1} A State does not claim reasonable cause; or

(2) We find that the State does not have reasonable
cause.

(b} A State that does not claim reasonable cause will
have 60 days from receipt of our notice described in
§272.4(a) ‘to submit its corrective compliance plan.

{(c) A State that unsuccessfully claimed reasonable
cause, will have 60 days from the date it received our
second notice,. described in §272.4(f), to submit its
corrective compliance plan.

(d) The éorrective compliance plan must include:

(1) An analysis of why the State did not meet the

369



requirements;

(2) A description of how the State will correct or
discontinue, as appropriate, the violation in aAtimely
manner; and

{3) The actions, outcomes and time line the State will
undertake to assure compliance.

(e} During the 60-day period following our receipt of
the State’s corrective compliance plan, we may request
additional information and consult with the State on
modifications to the plan.

{(f) A corrective compliance plan is deemed to be
accepted if we take no action during the 60-day period
following our receipt of the plan. -

(g} We will not impose a penaltY'agairlst a State with
respect to any violation covered by a corrective compliance
plan that we accept.if the State corrects or discontinues,
as appropriate, the viclation within the period covered by
the plan. This period must be no longer than 12 months from
the date the State received our notice of the wviolation.

(h) We will assess some or all of the penalty if the
State fails to correct or discontinue the violation pursuant
to its corrective compliance plan in a timely manner. If
‘the violation has not been fully corrected or discontinued,
we may reduce the amount of the penalty based on one or more
of the foilowihg situations:

(1) The State expended more resources toward

370



eliminating the violation than it was committed to expend

under the corrective compliance plan;

(2) Although it did not achieve these commitments, the
State made considerable progress in meeting the actiocns and
outcomes it identified in its corrective compliancé plan;
and

(3) The State encountered circumstances that could not

have been anticipated at the time the corrective compliance

plan was developed.

§272.7 How can a State appeal our decision to take a

rpenalty?

{(a) We will formally notify the chief executive
officer of the State of an adverse action (i.e., the
reduction in the SFAG) within five days after we determine
that a State is subject to a penalty under parts 271 - 275
of this chapter.

(b) The State may file an appeal of the action, in
whole or in part, to the .HHS Departmental Appeals Board (the
Board) within 60 days after the date it receives notice of
the adverse action. The State must include the brief and
all supporting documents with its appeal when it ié filed.
The State must send a copy of the appeal to-the Office of
the General Counsel, Children, Families and Aging Division,

Room 411-D, 200 Independence Avenue, S.W., Washington, D.C.
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\/ ATVIIOUIMMANALIUN FROVISIONS.—L'he tollowing provisions

of law shally . . program or activi hi i

provided ufiderghivpartiie. - o3i - activity which receives funds
e %1));1%11«; guiDi tion Act of 1975 (42 U.S.C. 6101

snnrmenad(@) 88 504 of :the  Rehabilitation Act of

fgi U.s’aha,g4)#~. ey ﬁtﬁ;“’{a‘ i on ct 1973 (29

sam i 88) ThesAmeticana,with Disabilities Act of 1990 (42 U.S.C.

'Im,-!12 1iet-k p dias .
4)( o - QB)éfI'iﬁ'ehe %ﬁ the. Civil Rights Act of 1964 (42 U.S.C.

-t et by~ ’

vial#(d) ;FALIENS AR O :rules relating to the treatment of

aliens, see sectiont€02.of;thé. Personal Responsibili d

‘ Oppqrtumty;unaﬂ%ut of 1998. ponsibility and Work

5 e '”;.Ux';;u:.f\.n: *
R e LR o g0 e
“50.5(a) IN GENERALESS gcththis gection:
':;.-;g:%‘ig(})gUsnpn;' NT IN VIOLATION OF THIS PART.—
il i 18 AAYGENERAL PENALTY —If an audit
s cha pze%;{%i dEbﬁ audit conducted under

o PEN.
éh81, United States Code, finds that an

o ;:la:-ul?ﬂﬁ aid fo ‘ge;gltavtfluhnder ;ﬁon 403 for a fiscal
irvrgicyoar hilbbihd. i violation of this part, the Secre
: . 1shall-redudds: ._\fﬂ;@negﬁqyable to the State under sectt?org
2 3-3,;$:.403(ﬁ2(11 or:the iminediately succeeding fiscal year quarter
'-,.'ifﬁz':ﬁ‘f!bY;;.th.?'B Monntsomaed“ DR
grai flif'_l)"t'a;'_i:_ Tl E! “m‘_..mm . _‘;EMALTY FOR INTENTIONAL VIOLA-
r TIONS ~If . the;State does not prove to the satisfaction of
shin g the_tt.__ rotaryithe trthe State did not intend to use the
'» amotint'lniyidl&tidn.of this part, the Secretary shall further
v reducer theprahty p le to the State under section
tuls e 408(aX 1N tely succeeding fiscal year quarter

itiequalito 5 percent of the State family assi

e en aneemwg eyt amily assist-
*(2) FAILURR TO|SUBMIT REQUIRED REPORT.—

ey iﬂNKG&Nm—H the Secretary determines that

: Wi after the end of a fiacal
W; ?uasber subihitted: the -report m«iﬁred by section 411(a)
647 for:the:quartefiithé Secretary shall reduce the grant pay-
~=iak o ablerto:thEiStateilinder section 403(aX1) for the imme-
&r-a'fc:rr:rrdiatelyié_u doding:fiscal year by an amount equal to 4
i, ~ percent Of th&Stdte family assistance grant.

" XB)fRESCISSION OF PENALTY.~—The: Secretary shall
- -rescind aipetidlty.imposed on a State under subparagraph
ws i {A) with res R if the State submits the report
o v before.the end of the f arter that immediately suc-

. ceeds the ‘fistal §ilarter for which the report was required.
hee 1%8) FAILORE MOt SATISFY: MINIMUM PARTICIPATION RATES.—

sy ARCARIN YORNERALAIf the Secret determi
LN arssiateig'" jchiia’ g o 1 cection 403 ot

dwhich/a>grant is made under section 403 for
thag ifailed to comply with section 407(a) for
shall reduce the grant payabls
ction 408(a)X1) for the immediately
Jear by:-an amount equal to not more
8>percentage of the State family assist-

xsaih 8lo8. st o

§ Iy i taiundenisecti
B I Y i YL
By EICCOCUDRLUIES
] ¢lizothan’the, appl

FANE M3 T l}"“:n

“(B) APPLICABLE PERCENTAGE DEFINED—As used in
subparagraph (A), the term ‘applicable percentage’ means,
with respect to a State—

“(i) if a penalty was not imposed on the State
under subparagraph (A) for the immediately preceding
fiscal year, 5 percent; or

“(ii) if a penalty was imposed on the State under
subparagraph (A) for the immediately preceding fiscal
year, the lesser of—

: “(T) the percentage by which the grant payable

to the State under section 403(a)(1) was reduced

for such preceding fiscal year, increased by 2

percentage peints; or

“(IF) 21 percent.

“(C) PENALTY BASED ON SEVERITY OF FAILURE.—Th
Secretary shall impose reductions under subparagraph (A)
with respect to a fiscal year based on the degree of non-
compliance, and may reduce the penalty if the noncompli-
ance is8 due to circumstances that caused the State to
become a needy State (as defined in section 403(b)(8)) dur-
ing the fiscal year.

“(4d) FAILURE TO PARTICIPATE IN THE INCOME AND ELIGI-
BILITY VERIFICATION SYSTEM.—If the Secretary determines that
a State program funded under this part is not participating
during a fiscal year in the income and eligibility verification
system required by section 1137, the Secretary shall reduce

a grant Fayable to the State under section 403(a)(1) for the
immediately succeeding fiscal year by an amount equal to not
more than 2 percent of the State family assistance grant.

“(5) FAILURE TO COMPLY WITH PATERNITY ESTABLISHMENT
AND CHILD SUPPORT ENFORCEMENT REQUIREMENTS UNDER
PART D.—Notwithstanding any other provision of this Act, if
the Secretary determines that the State agency that admin-
isters a program funded under this part does not enforce the
penalties requested by the agency administering part D against
recipients assistance under the State program who fail to
cooperate in establishin§ paternity or in establishing, modify-
ing, or enforcing a child support order in accordance with
such part and who do not qualify for any good cause or other
exception established by the State under section 454(29), the
Secretary shall reduce the grant payable to the State under
gection 403(a)1) for the immediately succeeding fiscal year
(without regard to this section) by not more than 5 percent.

“(6) FAILURE TO TIMELY REPAY A FEDERAL LOAN FUND FOR
STATE WELFARE PROGRAMS.—If the Secretary determines that
a State has failed to repay any amount borrowed from the
Federal Loan Fund for State Welfare Programs established
under section 408 within the period of maturity applicable
to the loan, plus any interest owed on the loan, the Secretary
shall reduce the grant payable to the State under section
403(a)1) for the immediately succeeding fiscal year quarter

- (without regard to this section} by the outstanding loan amount,

plus the interest owed on the outstanding amount. The Sec-
retary shall not forgive any outstanding loan amount or interest '
owed on the outstanding amount.

“7) FAILURE OF ANY STATE TO MAINTAIN CERTAIN LEVEL
OF HISTORIC EFFORT —



Febrﬁary 28.

Subpart E -- State Work Penalties

§271.50 What happens if g State fails to meet the

participation rates?

(a) If we determine that a State did not achieve one
of the required minimum work paxrticipation rates, we must
reduce the SFAG payable to the State.

(b) (1) If there was no penalty for the preceding
fiscal year, the penalty for the current fiscal year is five
percent of the adjusted SFAG.

(2) For each consecutive year that the State is subject
to a penalty under this part, we will increase the amount of
the penalty by two percentage points over the previous
year’'s penalty. However, the penalty can never exceed 21
percent of the State’s adjusted SFAG.

{(c) We impose a penalty by reducing the SFAG payable
for the fiscal year that immediately follows our final
determination that a State is subject to a penalty and our.-

final determination of the penalty amount.

§271.51 Under what circumstances will we reduce the amount
of the penalty below the maximum?
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{a) We will reduce the amount of the penalty based on
the degree of the State’s noncompliance.

{(b) In determining the size of any reduction, we will
consider the objective evidence of the good-faith efforts
the State has made to achieve the rates (e.g., its
investment of resources, new progfam development, and staff
trainiﬁg).

(1) We will look beyond the participation rates for
the TANF caseload to the efforts a State is making to engage
recipients of assistance in separate State programs in work
activities.

{2) We will take into consideration evidence
documenting the severity of the failure, whether the State
missed one or both rates, and whether the State has failed
to meet the rate in prior years.

(3) We will consider information provided to us
through reports filed under part 275 of this chapter.

{c) {1} We may reduce the penalty if the State failed
to achieve a participation rate because--

(i) It meets the definition of a needy State,
specified at §270.30 of this chapter, or

{ii) Noncompliance is due to extraordinary
circumstances such as a natural disaster or regional
recession.

{2) 1In determining noncompliance, we will consider any

objective evidence of extraordinary circumstances that the
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State chooses to submit.

(d} {1} In accordance with the procedures specified at
§272.4 of this chapter, a State may dispute our
determination that it is subject to a penalty.

(2) A State may also use the procedures specified at
§272.4 of this chapter to provide supplemental information
demonstrating that it made a good-faith effort to achieve
its work participation rates or faced extraordinary

circumstances and should be subject to a smaller penalty.

§271.52 Is there a way to waive the State’‘’s penalty for

failing to achieve either of the participation rateg?

(a) We will not impose a penalty under this parﬁ if we
determine that the State has reasonable cause for its
failﬁre.

(b) In additioﬁ to the general reasonalbyle cause
criteria specified at §272.5 of this chapter, a Staﬁe may
also submit a request for a reasonable cause exemption from
the requirement to meet the minimﬁm participation rate based
on the following criteria:

(1) We will determine that a State has reasonable
cause if it demonstrates that its failure to meet the work
participation rates is attributable to its provision of good
cause domestic violence waivers.

(i) A State may demonstrate this reasonable cause by
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Issues in TANF Reg

Waivers -- When does grandfather clause trump welfare law? Time limits? Definition of
work?

State-only programs -- Which federal rules apply to state-only programs as well? Which
do not?

Caseload reduction credit -- How easy/hard does HHS make it?

Work requirements -- definition of work; job search annual; voc ed now settled?
Domestic violence

Data reporting -- enough data to measure success, but not burdensome?

Penalties -- Generally right balance? Reasonable cause and corrective compliance plans
too easy?

Form/length of the rule

Definition of assistance

Definition of administrative costs

Displacement

Contingency fund OK?
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TO: Elena
FR: Diana

cc: Cynthia

Here’s the stuff on grandfathering waivers I can find: the guidance HHS sent to states in
September; the relevant section of the law; and a section of a memo we sent the President on this.
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DRAFT

WAIVERS

Do you intend to continue one or more individual waivers as provided under section 4157 If
80, please identify each waiver provision and each provision of new law that you believe are
inconsistent, and provide the basis for your assessment of inconsistency. (You may wish to
consult with the chief law officer of your State in making this assessment.) What is the
name of the 1115 demonstration which contains the waiver? What are the beginning and
ending dates of the demonstration? Is the waiver incorporated into your TANF plan
applicable statewide? If not, how will TANF operate in those areas of the State not covered
by the continuing waivers? N:?Maﬁve or regulatory action may limit which
provisions of the TANF may bé-considered inconsistent with waivers for purposes of :
determining penalties. If this happens, States will have an opportunity to submit a new plan
in order to come into compliance with the requirements.

Description of Attachments

In additions to this guidance, we are providing three attachments that State policy makers
may wish to use in developing their State TANF plans. Attachment A is a copy of the
statutory requirements regarding the state plan. Attachment B contains suggested formats for
the required certifications that must be submitted with a state plan. Attachment C provides
technical information for financial officers of the program regarding funding and a
mechanism for States to request TANF funds.

Paperwork Reduction Act

The information in the State TANF plan is collected in accordance with section 402 of the
Social Security Act, as amended. Information received mtheSmeplanssetsforthhowthe
TANFpmgrammllbeadmmstemdandopemedmtheStam

The response burdea for this collection of information is estimated to be 60 hours per :
response, including the time for reviewing the statute, ﬂusgmdanoega&mngandprepanng
the information, and reviewing the information.
'memformauonoollectedlsmmdamrymaocordanee mﬁltheabove-mmnonedcltanons
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1~ 1998, 1999, 2000, 2001, and 2002 for pavment to the Bureau -
- 2 of the Census to carTy out subsection (a). o~ l/ s ; /é,'.g S

3 “SEC. 415. WAIVERS. e ‘

4 “(a} CONTINGATION OF WAIVERS.—

5 “(1} WAIVERS IN EFFECT ON DATE OF ENACTMENT

6 OF WELFARE REFORM.— j

7 “(A) IN GENERAL.—Except as provided in sub- /

8 _ paragraph (B), if any waiver granted to a State under /

9 section 1115 of this Act or otherwise which relates. to _\\S&gH

10 - the provision of assistance under a State plan under

11 this part (as in effect on September 30, 1996) is in ef- s - i
12 fect as of the date of the enactment of the Personal e

13 Responsibility and Work Opportunity Reconciliation

14 Act of 1996, the amendments made by the Personal L
ts _ Responsbility and Work Opportunity Reconciliation

16 . Act of 1996 (other than by section ’123_(9)_ e Per- {

17 sonal Responsibility and Work Opportunity Reconeili- child cae??
18 ation Act of 1996) shall not apply with respect to the

19 State before the expiration (determined without regard -
20 " to any extensions) of the waiver to the extent such
21 amendments are ineonsistent with the waiver.
2 “(B) FINANCING LIMITATION.—Notwithstanding
23 any other provision of law, beginning with fiseal year
24 ] 1996, a State operating under a waiver described in

subparagraph (A) shall be entitled to payment under
section 403 for the fiseal year, in licu of any other pay-
' mmtprovxdedformthewﬁ.wer -

A S R
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N
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Nlm m‘.\,
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.,._the pmvxsxomof#asmshaneeﬂunder a‘* Staré 'plan un:ier‘

3 thmpart(asmeﬁ‘ecton September30 1996) lSSUb- e e aered

... 34.. . - mitted to the Secretary before the date of the enact- - -~ .

.35 ment of the Personal Responsibility and Work Oppor- e
36 - tunity Reconciliation Act of 1996 and appw_\_ved by the

"7 July 30,1996 (1020 p.m)
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1 Secretary on or before July 1, 1997, and the State
demonstrates to the satisfaction of the Secretary that

2% )

s b

LieA
ﬂ) o

- 3 the waiver will not result in Federal expendltures under -
4 title IV of this Act (as in effect without regard to the
5 amendments made by the Personal Responsibility and
6 Work Opportunity Reconciliation Act of 1996) that are
7 greater than would occur in the absence of the warver,
8 the amendments made by the Personal Responsibility
9 and Work Opportunity Reconciliation Act of 1996
10 (other than by section 103(c) of the Personal Respon- _
1 " sibility and Work Opportunity Reconciliation Act o{
12 1996) shall not apply with respect to the State before
13 the expiration (determined without regard to any exten-
14 sions) of the waiver to the extent the amendments
15 made by the Personal Responsibility and Work Oppor-
16 tunity Reconciliation Act of 1996 are inconsistent with
17 the waiver. ' _
18 “(B) No EFFECT ON NEW WORK REQUIRE-
19 'MENTS.—Notwithstanding subpara.graph (A), a waiver
2(_5 granted under section 1115 or otherwise which relates
) ‘;_)\, 21 | to the provision of assistance under a State program
/j‘/ _ ,\”(‘i"' 22 _» funded under this part (as in effect on September 30,
Nl 23 ; t the

24
25 j/ “(b) STATE OPTION TO TERMINATE WAIVER.—

26 “(1) IN GENERAL.—A State may terminate a waiver
27 described in subsection (a) befowtheexPMnm of the

28 wmver.
' @.u‘ ¥ 1(2) REPORT—-A Sts,tz wh{eh.te:mgnatesaa%mer

¥

pmvmonoflaw aStatethat, not later than the date
L 236 : deseribgd - subpmh (B) of this para.graph., sub-

Juty 30, 1996 (10:20 p.m.} -

F ‘1":'.“
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“(A) IN GENERAL.—-—NOW&mg any other_
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1 mits a written request to terminate a watver described
in subsection (a) shall be held harmless for acerued

I

- 3 cost neutrality liabilities incurred under the waiver. ‘

: 4 “(B) DATE DESCRIBED.—The date descn"bed:'*int
5 this subparagraph is 90 days follovn;ing. the adjourn-
6 ment of the first regular session of the State legislature
7 that begins after the date of the enactment of the Per-
g sonal Responsibility and Work Opportunity Reconcili-
9 ation Act of 1996.
10 “(c) SECRETARIAL ENCOURAGEMENT OF CURRENT WAIV-

11 ERS.—The Secretary shall encourage any State operatingl 2
S 12 waiver described in subsection (a) to contifme the waiver and

13 to evaluate, using random sampling and other characteristics of

14  accepted scientific evaluations, the result or effect of the waiv-

15 er. |

16 “(d) CONTINGATION OF INDIVIDUAL WAIVERS.—A State

17 . may elect to continue 1 or more individual waivers described

18  in subsection {a).

19 “SEC. 416. ADMINISTRATION.

25  Assistant Secretary of \F€alth and Human Services provided
shall reduce the Federal
ofHealthandHumanSexv

) fu]l-tlme eqmvalent departmental management posi ons at
36 such Department that bears the same relationship to the’

Juty 30, 1996 (10220 p.m.)
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FROM?

SUBJECT: Update on Welfare Reform Implementation - BL

We are continuing to work to coordinate the Administration's efforts to implement the-new
welfare law. We will be providing periodic updates on key issues for you, as well as answers
to'questions you raise.

PROCESS

Domestic Policy, OMB, Counsel's office, and Intergovernmental are working closely togcthcr
on all aspects of unplemcntatlon We have the following process in motion:

0 DPC chairs bi-weekly mcctings of 11 federal agencies and all White House offices.

o A subgroup of key agencies and offices niccts more regularly on nuts—and-bolts
implementation issues.

o We are meeting weckly with the National Governors' Association, the National
'« Conference of State Legislatures, and the American Public Welfare Association.

o We met with the League of me, the Conference of Mayors, and the counties and
promised them ongoing input and consultation.

TANF BLOCK GRANT IMPLEMENTATION .

The entitlement to AFDC ended on October 1." States can elect to take advantage of the new

TANF block grant as of that date, but they must enter the new program by July 1997. The

first states to send in state plans were Michigan and Wisconsin, and their plans were . -~ - . - -

approved by HHS on Scptcmbcr 30 As of Octobu' 1, about n states had filed state plam"’
' w1thHHS LR 1

)"-‘,
A
£
-

’statc plans is merely 0. ocmfycthat :

they produced draft guidance for the states:at the N(
brief — and praised by the states as a result,. "~ "
—————— _—
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Regulations —— The law provides only hmlted authority to regulate the TANF block grant.
You asked in our last memo whether we can require states to use TANF funds as wage
subsidies. This is one of the permissible uses of the funds and one way states can provide
work. HHS will be working witl5tates to bromote this 5 a model byt it will not be able to

requue that states adopt any particular approach to meeting the work requirement.

Grandfathenng Walvers Counsel's office adv:ses that the welfare law.aﬂnWo

We will, however, be makmg it clear in our guidance to states that the Administration
believes that all state programs should comply with the law's provisions regarding time limits,
work participation rates, and exemptions and extensions. We will also indicate that if states:
do not bring their programs into line with the law, there will almost certainly be
Congressional action (which we would support) to limit the grandfathering provision.

Wisconsin Waiver —— We have resolved Wisconsin's welfare and Medicaid waiver request:
On September 30, in its letter approvmg Wisconsin's new TANF state plan, HHS informed

the state.that it no longer needs waivers to implement the welfare reform portions of its "W-
2" program. Wisconsin still plans to impose a 60—day residency requirement before families

can begin to collect benefits, which HHS believes is unconstitutional. The law in this area is

unsettled, and the provision will definitely be brought to the courts. HHS sxmply took note of
this issue as part of the plan approval.

On Medicaid, HHS informed the state on September 30 that it will not grant that portion of

_ the state's waiver request because it would have climinated the Medicaid entitlement and run

counter to our commitment to the federal Medicaid guarantee. HHS offered to work with the
state on an alternatlve Medicaid proposal

Performance Bonus Fund and Contingency Fund — The new law requires the Secretary of
HHS to. work with NGA and APWA to set up the Performance Bonus Fund, and gives her a
year to develop the formula and process. We are setting up a process with these state groups
to work out such a proposal in cooperation. We will keep you apprised as these plans

.develop. The Contingency Fund to protect states from economic downtumns is being

established by Treasury in consultation with HHS.

- New Mexico — New Mex:oo is one of the few states that is dxsadvantaged by the conversion

The lmmxgratwn issues ralsed by the law are clearly the thormest and most dlfﬁClllt to .
nnplement .

vt
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State Reports to HHS on their Waivers and Inconsistencies with Welfare Law

Clear and important

State has waiver, but

Small waiver, or no

No waiver, or

inconsistencies identified no { apparent state plans to
identified by state; inconsistencies, or says [ inconsistencies we terminate
state plans to it doesn’t know yet would care about waiver
continue waiver what it will do

policy

AZ CA AL DC
CT FL MI? KY
DE GA OK (Learnf 2 counties) | MD?
IN (control gp only) |10 NV
MA KS (no refto watver) NJ
MO LA? NY?
NE ME? wY
NH MS

OR MT

SC NC

SD OH

TN PA (no ref to waiver)

TX VT

uT WV (no refto waiver)

VA WI

WA

16 15 3 7
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SUMMARY OF §1115 WAIVER PROVISIONS IN STATE TANF PLAINS

Alabama - The state will continue the Avenues to Self-Sufficiency through Employment and Training
Services (ASSETS) demonstration in three counties. The statc identifies one provision, a waiver of
the AFDC requirement that a child live with a specified relative, as inconsistent with the PRWORA.

Arizona - The state will continue to operate the Employing and Moving People Off Welfare and
Encouraging Responsibility (EMPOWER) demonstration. The state identifies the following
provisions as inconsistent with TANF requirements:

extension of Transitional Medical Assistance to 24 months;

cash assistance time limit extensions, based on good cause, for not obtaining employment, oxj.
to complete an educational program; and

not proi'iding. or assisting a teen parent who is required to reside with a parent or other
responsible adult in lccating, a second-chance home, maternity home, or other appropriate

. adult-supervised supportive living arrangement;

California - The state's TANF program will include California’s existing §1115 demonstration |
pro;ccts mcludmg the Cahforma Work Pays Dcmonstrauon Pro;ect (CWPDP) The TANF plan does

Connecticut - The state intends to continue its "Jobs First" demonstration. The TANF plan identifics
several inconsistencies in its demonstration with the PRWORA:

differential treaument of control group cascs, to the extent that it constinutes a separate
"program,” as opposed to a lack of uniformity in the TANF program; .

federal financial participation in the $100 child support pass-through;

exemptions from the time limit on assistance and indefinite extensions of the time limit, >
without 2 [imit on the number of families receiviog such exemptions or extensions;

. a broader definition of what activities and hours constitute participation in work activities for
purposes of caiculating the participation rate;

different definition and timing of cmployai:ility .assessments;
. different content of individual employability plans;

broader exemptions from work requirements (inconsistent with both the requirernent that all
- parents participate after 24 months of receapt of assistance and the participation rate : - -
calculauons) : .

Ll fdiffcrcut treatment of minor parents with respect to school attendance requirements; - -

. 4
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progressive sanctions for failure to comply with child support or work requirements (20
percent reduction for 3 months for first offense, 35 perceant reduction for 6 months for second
offense, and discontinuance of family's assistance for 3 months for third and subsequent

offenses);
different definition of the minor parént to whom the requirement to live with a responsibility

applies, different rules regarding the use of adult-supervised settings, and additional
responslbmues for the supervising adults; and

24 months of transitional medical assistance for families ineligible due to child support or for
families with earnings within 6 months of losing cash assistance.

Delaware - The state intends to continue ail waivers which were approved as part the “A Better
Chance" demonstration (ABC). In addition to some waivers which are being continued to preserve
the linkage between TANF receipt and Medicaid eligibility, the state’s TANF plan identifies the
following PRWORA provisions as inconsistent with ABC policies:

q

. the rules in §302 of PRWORA rcgardmg paymcnts of chxld support to farmhcs in gap
. states, which conflicts with the state’s policy of applying ﬁll-thc-gap budgeting only to,

the time llrmt [§408(a)(1)(B) and §408(a)(7)(A)-(D) of the Social Security Act (SSA)], which
conflicts with ABC regarding the total:period for which a family can receive benefits, the
definition of families which are exempt from time limits, the exceptions which can be granted
to individual families to extend their time limits, and the percent of families receiving benefits
that can be exempt from the 60-month time limit;

the work participation policies in §407 of the SSA, which conflict with ABC with respect to
the limitations placed on the activities that count as participation in general and with respect to
the calculation of participation rates, limitations on the percent of individuals who can be
counied as participants who are engaged in vocational educational training or are minor j
parents in school, limitations on the amount of time participants can be engaged in vocational
education, and the inclusion of individuals exempted by ABC in the denominator in '
calculating the participation rate;

the provision in §408(a}4) of the SSA that bars assistance (o teen parents who do not
participate in educational or training activities if they do not have a diploma, which conflicts
with ABC regarding both the penalty for failure of a minor parent to participate in an
appropriate activity and the appropnate activities (¢.g., cmploymcnt)

the policies in §404(h) of the SSA [cgardmg Indmdual Development Accounts (IDA's),
which conflict with ABC by imposing restrictions on the purposes for accumulation and
withdrawal and by requiring that IDA’s must be trusts;

the provision in §408(a)(10) prohibiting the use of federal TANF funds to provide assistance

for a minor child who has been absent from the home for a particular period of time, which

conflicts with ABC by restricting the amount of time that the bcneﬁts can be pmd ‘even if thc e
abscncexsexpectedtobetcmporary and” : o o e

recipients and not ro apphcants
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District of Columbia - The District’s TANF plan does not mention waivers. It says that in
implementing TANF, the District will defer t0 any existing TANF provisions that may conflict wnh
District law and regulations, implying that no inconsistent provisions will be implemented.

Florida - The state intends to consult further with ACF regarding the usefulness of continuing some
of its evaluation activitics before deciding whether 10 continue or terminate its waiver demonstrations.

No inconsistencies with the PRWORA are identified in the state’s TANF plan.

Georgla - The state’s TANF plan says that waiver provisions that aze consistent with the PRWORA
will continue, and the state will make a decision about the continuation of waivers within 90 days of

the end of the 1997 legislative session.

Guam - Guam does not have any §1115 waivers,

Indiana- The state intends to continue to implement its "IMPACT" waiver demoastration, as
amended. The TANF plan states that those PRWORA provisions that are inconsistent with the

waivers will not apply, but does not specify what those provisions are. In subsequent
correspondence, the state identified the continuation of the former APDC rules for families assigned

to the demonstrarion control group as inconsistent with TANF requirements. The control group will
oot be subject (o any of the federal TANF provisions, including the 5-year time limit, nor will they
be considered in determining the state’s work participation rate. : ’ ,

Towa - The state intends, at least initially, to “retain all existing policies and procedures as outlined in
the current IV-A State Plan and the waivers" for the Family Investment Program demonstration (FIP).
The TANF plan states that "[owa believes all waivers are consistent with t.he Personal Responsibility

and Work Opportumty Reconciliation Act of 1996 *

* Kansas - 'I‘hc TANF plan does not mention §1115 waivers.

Kentuicky - Keatucky has no §1115 waivers.
Loulsiapa - The state’s TANF plan indicates that no waivers will be applicable.

Maine - The state’s TANF plan does not explicitly mention waivers or inconsistencies with the
PRWORA. There is an indication that the state intends to maintain its evaluation and control group.

Subsequent cortespondence from the state expresses the state’s belief that none of its waiver

provisionsm%mlis%_tgl_rqwim PRWORA, and clarifies that families in the demonstration's control
group will be treated differéntly with respect to TANF from other families in the state,

Maryland - The state’s TANF plan indicates that the state is exercising the option to terminate its
Primary Prevention demonstration and the cash assistance componeat of its Family Investment

‘Program demonstration. While there is no explicit meation of what waivers are continuing, :
presumably these are only Food Stamp and Mcdn:a:d progrhm waivers, so there should be no issue of

. mcons:stcncy with TANF provnsxons

¥

| 3Massachusetts Thc state s TANF plan hsts thc followmg provismns of the Massachusctts Welfarc
"Reform 95" demonstration which the state intends to continue to implement: . .

2o
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Mandatory work requirement: require a nonexempt recipient {(including both parents in a
two-parent household) to work and/or perform community service for 20 hours per week.

Work program sanctions: failure to participate will result in the individual’s loss of eligibility
for cash assistance; failure 1o participate on more than one occasion will result in the
terrnination of assistance for the entire household. :

Child support sanctions: a caretaker relative who fails to cooperate with child support
requirements will have his/her grant reduced by an amount equal 1o the caretaker’s portion of

the grant.

Job search: job search may be required without limitation on the number of weeks.

Transitional benefits: a recipient whose case closes due to earnings is eligible for an
automatic extension of transitional child care and transitional medical assistance from 6
months to 12 months, regardless of whether the individual received benefits 3 out of the 6

months prior to termination.

The TANF plan does not state whether any of these provisions is inconsistent with the PRWORA. In
subsequent correspondence, the state clarifies that it believes all the provisions listed above to be
inconsistent with the PRWORA. In addition, the correspondence lists the folloaving two waiver
provisions that are inconsistent with TANF work requirements:

Work participation rate: the state is couating in its determination of work participation rate
all activities formerly counted toward its JOBS participation rate, including job placement, job
‘readiness, job search, education, training, the Full Employment Program, Supported Work,
community service, any subsidized or unsubsidized job, and programs that extend beyond
time constraints specified in the PRWORA such as a 2-year community college program.

exemptions established under its waiver demonstration, which are inconsistent with PRWO
requirements.

Exempt/Nonexempt status regarding work: the state will continue to apply the work progm.ml
RA

Michlgan - The state intends to continue its "To Strengthen Michigan Families” (TSMF)
demonstration, iacluding pending amendments. The state’s TANF plan identifies the following TSMF -
provisions that are inconsistent with the PRWORA:

. the work paruclpauon sancuOn, which reduces the family's cash assistance grant by 25
percent;

the pending child support enforcement sanction, which removes the non-cooperating
individual’s needs from the grant for up to 4 months, and closcs the family s grant if non-

coopcranon continues beyond 4 months; and ’

cu ithe lo-day period to report changes in family circumstances, mcludmg the tcmporary abseneel__‘ L

. of a child (TANF requires absence of a child 1o be reported wnhm S days)
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Mlss:ssippi - The state intends to cominue all of its appmvcd waivcrs T‘he state’ s TANF plan

Missouri - The state elects to keep the waivers granted for both the statewide "Missouri Families
Muwal Responsibility Plan” project (MFMRP) and the single-county "21st Century Communities

Demonstration Project.”
inconsistent with the PRWORA. The state will continue to allow all work activities as defined in

(old) §482 of the SSA and previously approved under the state’s JOBS plan to meet work
participation rates,

Montana - The state intends 1o continue to operate the “Families Achieving Independence in
Montana" (FAIM) demonstration, which is the basis of its TANF program. The TANF plan docs not

explicitly list any inconsistencies with the PRWORA.

Nebraska - The state will continue to operate its Employment First demonstration in five counties.

g

The state's TANF plan says that the state will use the definition in its 1115 waiver (which differs
from that in the PRWORA) of the activities that will be accepted as meeting the work requirements
and will expand the use of this definition to a statewide basis. Subsequent correspondence from the
state indicates that the state will continue 1o use-its waiver authority to determine who is employable

and will exempt from the time limit those determined not (o be employable, even if they exceed 20
perceni of the caseload. ’

- Nevada - There are no 1115 waivers in Nevada.

New Hampshire - The state’s TANF plan identifies the following sections of the PRWORA that are
inconsistent with the "New Hampshire Employment Program" waiver demonstration:

the provisions of §407(c) of the SSA that define when a participant is considered to be
engaged in work;

8§407(c)(2)(A) of the SSA, which sets limits on the number of weeks for which job search
qualifies as engagement in work; _

§407(c)(2)(D) of the SSA, which sets limits on the oumber of persons that may be treated as

engaged in work by virtue of participation in vocational education activities or being the head .

of a household who maintains satisfactory school attendance.

the requirement to engage in work once the state determines the parent or caretaker is ready
to engage in work, or once the parent or caretaker has received assistance for 24 months,

whichever is carlier;

the amendments of §114 of the PRWORA spcc:fymg pre-wclfare-reform ehglbxhty criteria for

Medncatd ehg:b:lity.

- the requlrcmcnt that a t'armly receive assngtance for 3 of the last 6 months as.a oondmon ot'

eligibility for transitional Medicaid;

. the TANF definition of a minor child; and

d 296y 10% 20 "ON Xvi

The TANF plan identifies the allowable work activities under MFMRP as™ |
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§408(a)(6) of the SSA, which prohibits use of any part of the gram to provide medical
services. ,

New Jersey - The state’s TANF plan says that New Jersey wishes to discontinue its title IV-A/F |
waivers. ’

New York - The state’s TANF plan does not mention §1115 waivers. The state’s program will
implement, with one exception, the New York State AFDC and JOBS plans that existed as of
September 30, 1996. Because state plan pages, but not waiver terms and conditions, were attached to
the TANF plan, the implication is that the state does not plan to continue its waiver demonstrations.

North Carolina - The state intends to continue to implement both the statewide waivers and the
demonstration in Cabarrus County. Specific inconsistencies between the waivers and the PRWORA

- are not listed in the TANF plaa, but the plan does say, "Inconsistencies between this state plan and

the requirements of P.L. 104-193, not expressly prohibited by federal law, are supported by approved
waivers, as interpreted with reference to the laws in effect at the time.”

Ohio - The state intends to continue its AFDC and JOBS waivers granted as of September 30, 1996.
The state’s TANF plan does rot state which provisions are inconsistent with the PRWORA.

Oklahoma - The state currently operates a Learnfare demonstration in two couaties, which it intends
to continue. The TANF plan does not indicate any incopsistencies with the PRWORA.

Oregon - The state’s TANF plan basically mirrors the provisions of the "Oregon Option”
demonstration. The plan identifies the TANF provisions allowing unavailability of child care as good :

cause for noncooperation with employraent requirements and the 5-year time limit as inconsistent with
the Oregon Option demonstration. i

Pennsylvania - The'state's TANF plan does not mmtic;n §1115 waivers.,

South Carolina - The state intends to retain certain waivers grahtcd for the Family Independence Act
demonstration and which appear to be in conflict with the TANF legislation. The following
provisions are identified as inconsistent with the PRWORA:

transitional Medicaid for up to a total of 24 months for recipients who lose eligibility because
of employment or who become employed after losing eligibility due to the time limit, whose
earnings are less than the Federal Poverty Guidelines and whose employment would be
jeopardized by medical expenditures; :

- requiring court-ordered non-custodial parents to participate in employrmnt and training
activities;

- excluding as resources funds up to $10,000 deposited in an individual development account -
s (IDA), and disregarding from income a lump sum paymcm of $10 000 or less thatis . .- -~ .-.-°
- deposxted in an IDA vnthm 30 days of reocxpt . KRR ST S
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extending Medicaid eligibility to individuals who are participating in an alcohol or drug
treatment program for up 10 90 days after termination of cash assistance due to the removal of
the dependent child(ren) from the home due 10 abuse or neglect; and

defining work as involvement in specific components that will lead to employment or
improved employability, and counting participation in literacy classes, adult education, GED
classes, technical schools, vocational training, work experience, and OJT toward the

participation rate.

South Dakota - The state intends to continue its "Strengthening of South Dakota Families Initiative"
demonstration. The TANF plan identifies four primary inconsistencies with TANF provisions:

exempting from work participation and time limits disabled adults and adults needed in the
home to care for a disabled family member;

using a different method to determine the number of months before a parent or caretaker is
required to engage in work;

-

cou'nting' all participation in secondary education towards an individual’s first 20 hours of \\
participation regardiess of the person’s age, and counting job-readiness pre-employment j
training as a "work activity" for determining participation rates; and » p

counting vocational and college education as work activities in detérmining participation rates.

Tennessee - The state will continue its "Families First Program” demonstration. The TANF plan.
does not identify any inconsistencies with the PRWORA. In subsequent correspondence, the state
described the following variances between Families First and the PRWORA:

Families First requires the cacetaker, any other eligible adult required to work, and a minor
parent to sign a personal respongsibility plan that sets requirements regarding work or work-
related activity, cooperation with child support, school attendance, immunizations, and health
checks, whereas PRWORA requires an individual assessment of skills, work experience and

employability. -

Families First counts life skills and post-secondary education as work, and does not limit the
duration of job search and job readiness. :

Families First requires 20 hours per week in an ABE program for an individual who has a
literacy level of 8.9 or less, in lien of work activity, and exempts the individual from time

limits.
. Tennessee does not have a work participation rate. .
_Tennessee has categorical exemptions from and good cause extensions to its time limits, . :
which are an 18-month period of cligibility and a 60-month lifetime maximum. - : .

. * Families First exempts all participants from work and time limits for the period of time that.
the state is unable 10 provide child care while participating in work-related activities. J

7.
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Transitional Medicaid is provided for 18 months.

Assistance will be provided {using state fiinds) to legal aliens in accordance with the rules that
were in place under title IV-A provisions in effect prior to PRWORA.

IDA’s may be used for career development or transpontation, as well as home ownership,
small business development, or education.

There is no provision in Families Fiest to deny assistance to individuals convicted of drug-
related felonies or to fugitive felons.

Texas - The state's TANF program is based, in part, on the terms and conditions of the state’s §1115

waiver demonstration. The state’s TANF plan says that work requirements will be based on the
terms and conditions of the state’s IV-A waiver, rather than the definitions in the PRWORA. This

applies with respect to the 24-month work requirement as well as the methodology for calculating
participation rates.

Utah - According to the state’'s TANF plan, because the provisions of the state’s Single Parent
Employment Demonstration Project (SPED) are referenced in state statute, the state must continue all
of the demonstration’s waivers untii after the next legislative session. The state will notify the
Federal government no later than 90 days after the end of that session concerning which waiver they
will elect to maintain. [n subsequent correspondence, the state cited one of its §1115 waivers in
advising the Deparment thar it will continue to define work activities very broadly, including family)
counseling, parenting counseling, weight reduction classes, drug and alcohol programs and

counseling, and other activities as needed to enable a person to participate in employment or

employment-related activities.

Vermont - The state has based its TANF plan on its existing Welfare Restructuring Project
demonstration, which it will continue to operate. No inconsistencies with the PRWORA are explicitly

identified,

Virginia - Virginia’s TANF program is based on the state’s waiver-based welfare reform initiative.
The state intends to continue the Virginia Indcpendenée Program (VIP) demonstration. Other
approved waiver demonstrations are not mentioned in the state’s TANF plan, nor does the plan list
provisions of VIP that are inconsistent with TANE. In subsequent correspondence, the state listed
inconsistencies between waivers and TANF in the following areas:

Job search: The state does not limit either the duration or the number of job search
assignments to which a participant may be ass:gned each assignment is calculated jn the

participation rate for full allowable credit.

. Sanctions: The state applies sanctions for minimum periods for failure to participate
satisfactorily in an assigned activity. The minimum periods are 1 month for the first offense,
2 months for the second, and 3 months for the third and subscqucnt offenses; if the individual
has not complied by the cnd of the minimum sanction pcnod thc sancuon w:ll conunue unul

the mdmdualcomphes T : Pl
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Work program exemptions: The state exempts persons under age 16 or over 59, full-time
students, incapacitated or disabled individuals, persons who are the sole caregiver of another
household member who is incapacitated, the parent of a child under 18 months of age,
caretakers other than pareats, and women in their fourth through ninth month of pregnancy.
In effect, this exempts about 50 per@t of cash assistance recipients.

Time limits: The state allows hardship exceptions to its 24-month time limit in certain
circumstances. Also, there is no lifetime limit on benefits. Once a recipient has received j
cash assistance for 24 months and transitional assistance for 12 months, he or she will be

ineligible for 24 months, but there is no restriction on the aumber of times a person may ]

cycle on and off the program.

I

Minor parents: Virginia does not grant an exception to the requirement that a minor parent .
live with a responsible adult because no responsible adults will allow the minor to reside with

them.

Washington - The state is dropping its AFDC-UP "100-hour rule” waiver as unnecessary, but is
continuing the "length-of-stay grant reduction” provision of its Success Through Employment
Program (STEP) demonstration. This provision reduces benefits by ten percent to a family that has
been on assistance for 48 out of 60 months, and another 10 percent for each 12 months thereafter.
The state’s TANF plan identifies the following TANF provisions as "inconsistent with and inoperative

under STEP": ) .

the S-year lifetime limit;
the 20 percent hardship exemption cap;

sanctions for failure to meet work participation requirements,

the 24-month work requirement;
the definition of work activities, including thé number of hours required; and 7
the -provisions limiting assistance to legal immigrants.

Waest Virginia - The state's TANF plan. does not mention §1115 waivers.

Wisconsin - The state intends to continue approved demonstrations and to implement the pending
“Wisconsin Works" (W-2) demonstration. The state’s TANF plan does not list inconsistencies
between the state’s waivers and the PRWORA.

Wyoming - Wyoming has requested that its approved and submitted waivers. be terminared.
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To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EQOP

cc:
Subject: Re: Analysis of Welfare Regulations @

Diana, your summary is excellent, and you deserve a vacation for suffering through 400 pp of
HHSese, not to mention the HHSers themselves.

It sounds like we're in for a good fight. | was concerned about the following:

1. Waivers. | think we need to bend over backwards to make sure the reg sends states a strong
signal not to use their existing waivers to get around the time limits and work requirements. We
should use the same strategies we have in mind to prevent bifurcation (withholding caseload
reduction credits, not reducing penalties, etc.) to discourage states from doing this. We should do
everything within reach of our legal authority, and where we lack the authority, we should propose
a legislative fix. (And when Andrea starts, we should ask her to figure out what states are up to in
this regard.)

2. Caseload reduction. Mt's absurd and laughable to give caseload reductton credit to states that

expand eligibility, on the grounds that their case one down, Caseloads

either go down or they don't. People are either working or they’re not. If states want to expand
eligibility, they can put those recipients to work. o

3. Eligibility changes. | agree with you -- fingerprinting, drug testing, and sanctions are not
fundamental eligibility changes -- they're enforcement mechanisms. We're in favor of these things.

4. Penalties. It's ridiculous to give states a break for making a good faith effort based on what
they_spend ("staff training"!).

5. Other issues.

-- | would like 10 see some kind of stronger push for states to have in place the 2 yr work
requirement. That was the President’s whole idea, after all.

-- What does the reg say about penalizing states for not sanctioning people who refuse to work?
{Remember the Nickles amendment.)

-- L don't understand the domestic violence time limits options. | thought we weren't going to do
that.

Thanks again. Great work! Let's talk next week.
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To: Elena Kagan/QPD/EQP, Diana Fortuna/OPD/EOP

cc:
Subject: Re: Analysis of Welfare Regulations
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To: Cynthia A. Rice/OPD/EOP

cc:

bec:

Subject: Re: Analysis of Welfare Regulations FQ

Yes
Cynthia A. Rice
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To: Bruce N. Reed/OPD/EOP
cc: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/ECP
becc:

Subject: Re: Analysis of Welfare Regulations {:,;j

Thanks. Does your domestic violence comment mean you're comfortable with the kind of work
participation options but don’t want to give states any reasonable cause exemptions from time limit
penalties if they exempt more than 20 percent because they are victims of domestic violence?
Bruce N. Reed

T
T Bruce N. Reed

Sttt il A
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Waivers
1) A state that continues a waiver inconsistent with PRWORA’s work participation rates or time
limits shall not be eligible for a high performance bonus or a caseload reduction credit.

2) A state that continues a waiver inconsistent with PRWORA’s work participation rates or time
limits shall not be eligible to receive a reasonable cause penalty exception, to enter into a
corrective action plan, or receive reduced penalties based on degree of non-compliance.

3) A state can continue a waiver inconsistent with PRWORA’s work participation rates or time
limits only if the waiver when granted explicitly named the policy that the state now wants to
continue (i.e., state can continue waivers inconsistent with the new law, not policies operated
under waivers inconsistent with the new law).

4) A state can continue a waiver inconsistent with PRWORA’s work participation rates or time
limits only in the geographic area for which the waiver was granted and implemented.

5) In order to continue a waiver inconsistent with PRWORA’s work participation rates or time
limits, the state must notify the Secretary in writing in a letter signed by the governor.

6) The burden of proof on proving waivers are inconsistent with the law shall rest with the state
and the regulation will require that the information necessary for the Secretary to make that
determination will be collected. States operating under waivers will report performance and be
monitored like any other state.

Caseload Reduction Credit
1) States that have expanded eligibility shall not get credit for caseload reductions that would
have happened in the absence of the expansion.

2) States shall apply the two parent caseload reduction as a credit to the two parent work
participation rate and the overall caseload reduction as(a\?:?egit to the overall work participation
rate. i

3) Fingerprinting, drug testing, and sanctions shall not be defined as eligibility changes that must
be factored out of the caseload reduction credit.

4) Individuals "receiving services that have no direct monetary value...such as counseling...and
employment services" and those "receiving one-time, short-term assistance" for 90 days or less
shall not be eliminated from the caseload reduction credit calculation.

5) States shall report eligibility changes to the Secretary on a forin consistent across states and the
regulation shall define a more specific set of criteria upon which the Secretary shall evaluate this
information.



Penalties

1) A state that does not prove that it did not divert families to a separate state program for
purposes of avoiding the work participation rates or preventing the federal collection of child
support shall not be eligible to receive a reasonable cause penalty exception, to enter into a
corrective action plan, or receive reduced penalties based on degree of non-compliance. States
must decide at the beginning of the quarter which families are in TANF and which families are in
the separate state program| L-(_r_lo retrospective reclassifying to game the work rates).'l

2) States shall provide quarterly data regarding how many people have been sanctioned for not

working. The data reports shall include the information necessary to determine if the state o
imposed a pro-rata reduction required by law, and whether the state required the individual to

perform community service within two months and/or to work within two years.

3) Good cause domestic violence waivers --

a) HHS may (rather than shall) grant reasonable cause exemptions from penalties to states
that fail to meet the work participation rates so long as the states do not fail to meet the work rate
by more than the number of individuals granted good cause waivers multiplied by the participation
rate. St M w mavy el prasTed armpmidib, Gl e woie Bl
! * € h M.b
b) HHS may grant reasonable cause exemptions from penaltle?for those good cause
domestic violence waivers (as now granted in the reg) that HHS determines were granted

appropriately.

¢) HHS may grant reasonable cause exemptions from penalties only for good cause
domestic violence waivers that are temporary, 1.e., less than six months long,

d) HHS shall not grant reasonable cause exceptions to penalties to states for exempting
more than 20 percent of the caseload from the five year time limit.

4) Corrective action plans -- [seeking help from OMB on this one]

HHS shall enter into a corrective action plan with a state only if such a plan:

a) contains monthly process and outcome goals that the state must meet in order to
continue to operate under a corrective action plan,

b) contains significant new actions the state plans to take to meet the law’s requirements;

¢) contains a letter signed by the governor outlining the need for the corrective

action plan;

d) shall be no longer than six months.

5) Reductions Based on Degree of Noncompliance -- @
The regulations shall detail a sliding penalty scale that will be imposed based on degree of

noncompliance.
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Waivers

Summary: The reg would permit states to continue features of their waivers that are
“inconsistent” with provisions of the law in such areas as the definition of work, hours of work,
and time limits, for as long as the waiver is in effect.

Law and Prior Guidance: The statute states that waivers granted before the law passed are
grandfathered with the entire law to the extent that the law is “inconsistent with the waiver.” In
its original guidance, HHS asked states to identify areas where waivers are inconsistent with the
law, but it has taken no action since then.

Draft Reg: The draft reg identifies Section 407 and the time limits as the parts of the law with
provisions that may be inconsistent with a waiver. (Section 407 includes the work participation
rates, the caseload reduction credit, hours of work required, definition of work activities, the
requirement for sanctions for refusal to work, and nondisplacement provisions.) “Inconsistent”
means that “complying with a TANF requirement would necessitate that a state change a policy )
reflected in an approved watver.”

Section 407/Work Requirement: The draft reg explicitly states that HHS will recognize

inconsistencies in two areas: the definition of work and hours of work required per week to be \
considered “engaged in work.” However, the draft reg states that HHS will not permit @
inconsistencies that affect the denominator of the participation rates -- i.e., limit the universe of

people to whom the participation rates are applied. It is not clear why HHS is able to prohibit /

this waiver practice and not others.

Time Limits: States whose waivers have time limits may argue that their time limits are
inconsistent with the law. No states have time limits greater than five years, but many states
have time limits with exemption and extension policies more liberal than current law.

. Extensions -- The draft reg says that both the federal and state clocks must start ticking
simultaneously but that, once the federal clock expires, the state may grant extensions in
accordance with the approved waiver until the waiver expires. The reg also says that a

state need not comply with the law’s 20% limit oh exemptions if its Wever S extension
policies cause it to exceed 20%.

. Exemptions -- The draft reg also says that months during which a recipient is exempt from _sa\\
time limits because of waiver policy do not count toward the federal five-year limit. =
&P

Proposed Strategy: We are still examining whether there is any basis in the law for not
permitting these inconsistencies to continue. Failing that, we can press HHS on monitoring and
enforcement of these provisions. There is nothing in the draft reg about how HHS will determine
which items are inconsistent, monitor state actions, or impose penalties on this issue. We are
asking HHS to provide us with a list of inconsistencies and its plans to review them.
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Work Requirements for Separate State Programs

Summary: The draft reg permits state-funded programs outside TANF to count toward the
maintenance of effort requirement without being subject to the welfare law’s requirements,
including time limits and work participation rates.

U~
Law and Prior Guidance: The law is unclear on this point. HHS and the states argued that
bifurcation was permissible because the law uses the term “the state program funded under this
part” to refer to TANF and its requirements, while the maintenance of effort section defines
MOE as spending under “all state programs.”’

In a memo you wrote to the President in January, you recommended that we allow states to set
up programs that are free of the law’s requirements, but that we take additional steps outlined
below.

1. Issue a regulation to ensure that we can monitor whether states are using state-only
programs to avoid sharing child support collections with the federal government, and
advise states that they should not do so.

2. Issue a regulation that a state will not qualify for a caseload reduction credit unless it A.,J/
demonstrates that the reduction did not result from transferring people from TANF into a 1
separate state program.

3. Issue a regulation that a state cannot receive any mitigation in penalty for failure to meet
work participation rates unless it shows that it has not used a state-only program to
“escape the force of work participation rates.”

(You also recommended that HHS look at a state’s overall work effort in its regulation on the
high performance bonus, and that we seek a legislative change stating that HHS will consider
separate state programs in determining whether a state has met the participation rates.)

Draft Reg: The draft reg does not take the first action. It does a reasonably good job on the ° {( ‘l‘r'r
second action. On the third, it takes a softer approach. In describing how HHS will implement V"UV \',M(\
the statutory requirement that it reduce penalties based on the degree of a state’s noncompliance, | -» \\
it states that, “We will look beyond the participation rates for the TANF caseload to the efforts a i W \\
State is making to engage recipients of assistance in separate State programs in work activities.” Qw&

Proposed Strategy: We propose to push for language that, unless a stateprove? it has not used

a separate state program to get around the work participation rates, it is not eligible fora - \/
reasonable cause exception to a penalty, a reduction in penalty based on the degree of non- ~4
compliance, or a corrective compliance plan. HHS may express concerns about whether they
have the legal authority to do this. In fact, HHS argues that it does not have legal authority even

to require states to report data on separate state programs. HHS’s solution is to say that states

will not be eligible for a high performance bonus, a caseload reduction credit, or a reduction in

penalty unless it reports on these programs. We are also exploring whether we could prohibit

states from moving families to a separate state program retroactively, to limit gaming by states. A, Z v,

r———
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Caseload Reduction Credit

Summary: The draft reg will make it easier for states to obtain the credit and it gives states a lot
of latitude in estimating the credit. It requires states to submit data by November 30 of each
year, and gives HHS the power to approve or disapprove plans by February 28. It also states that
HHS will not consider a caseload reduction factor for approval unless the state reports data on
separate state programs.

Law and Prior Guidance: The law permits states to reduce their minimum work participation
rate if their current caseload is smaller than their FY95 caseload. The reduction is measured as
the number of percentage points by which the current caseload is less than the FY95 caseload.
This caseload credit from one fiscal year is applied to the participation rate for the following year
-- i.e., a state whose caseload was 10 percent lower in FY 1997 than in FY 1995 would have a
minimum participation rate in FY 1998 of 20 percent rather than 30. The credit must not count
families dropped due to eligibility changes, although it “places the burden on the Secretary to
prove that such families were diverted as a direct result of differences in such eligibility criteria.”

Draft Reg:

. The draft reg requires states to compare their TANF + MOE caseloads for a given year
with their AFDC caseload from FY 1995. This seems designed to ensure that a state will
not qualify for a caseload reduction credit simply by transferring people from TANF into a
separate state program. However, for purposes of this calculation, the reg excludes from
the caseload people "receiving services that have no direct monetary value...such as
counseling...and employment services" and those "receiving one-time, short-term
assistance” for 90 days or less. This may make it easier for some states to qualify for the

credit:

. States that shift to providing only non-cash or short-time services will receive higher
caseload reduction credits.

. At the same time, the draft reg invites a state that does not wish to include some or all

families in a separate state program in the calculation to submit reasons for doing so. This
may help prevent certain states from losing a caseload credit because they serve in MOE
individuals who wouldn't have been eligible for AFDC.

. For two-parent familtes, the draft reg permits states to use either the overall reduction or
the two-parent reduction, whichever will reduce the participation rate the most.

. Another way in which the draft reg makes it easier for states to claim the credit is that it
allows states that have expanded eligibility to get credit for caseload reductions that would
have occurred if they had not done so (e.g., increases in earned income that is
disregarded). Presumably the logic here is not to discourage eligibility expansions, but the
legal authority is unclear. Many states say that their difficulty in meeting the two-parent
rate is due in part to eligibility expansions they granted.
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. The analysis and data that a state must submit are unnecessarily vague. So are the criteria
under which HHS will review a state's proposed reduction factor -- “quality of data;
adequacy of the documentation; and completeness of the list of changes in eligibility.” It's
unclear whether HHS will have the information needed to, as the statute requires "prove
that such families were diverted as a direct result of differences in such eligibility criteria.”

. The draft reg’s list of what constitutes an eligibility change to be factored out has some
questionable items. In addition to more straightforward items like changes in income and
resource limitations, the imposition of time limits, grant reductions, and changes in
requirements based on restdency, age, or other demographic or categorical factors, it

includes:

. fingerprinting;

. drug testing;

. waiting lists for assistance; and

. sanctions that terminate a family’s grant

This broad list of “eligibility changes” will make it harder for states to reduce the participation
rate. However, singling out these policies may be HHS’s way of discouraging states from
adopting them and we may not want to be in that position.

Proposed Strategy: We should ensure that the work rates are not undermined by an
excessively generous caseload reduction credit. We should seek to ensure that states submit
consistent and objective information to HHS and that they do not use the caseload reduction
credit as a way to provide relief for the two parent work rates.
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Penalties

Summary: HHS should toughen its rules on imposing penalties significantly. The regulation is
our best opportunity to ensure that the penalties have some teeth, since it will always be more
difficult to impose penalties when faced with a specific state in a specific situation.

Law and Prior Guidance: The attached chart summarizes the penalties in the law. The law
permits a state to be excused from most penalties if it had “reasonable cause.” It also permits a
state to enter into a corrective compliance plan to correct a deficiency for most penalties. For the
work participation rates only, the statute allows states a third opportunity for a break: it requires
HHS to reduce a penalty “based on the degree of non-compliance.” States can appeal any
adverse action to the HHS Departmental Appeals Board, which is subject to judicial review.

Draft Reg: The draft reg follows the statute pretty closely for most penalties. It states that its
interpretations are not retroactive, and that HHS will enforce the law before the regulation is
issued only against a reasonable interpretation of the law.

Reasonable Cause: The reg generally limits reasonable cause to unforeseen events like natural
disasters. However, the draft reg describes two specific instances in which HHS will grant
reasonable cause -- for certain types of refugees, and for domestic violence waivers.

Refugees: A state will be found to have reasonable cause if it demonstrates that it missed
the work participation rates because it provided services to certain types of refugees.

Domestic Violence Waivers: Currently, states can exempt victims of domestic violence
from the work rates and time limits, so long as they put 30 percent of their overall
caseload to work and enforce the federal five year time limit for 80 percent of the
caseload. Under this proposed reg, HHS will grant states reasonable cause exceptions to
penalties if they fail to meet the work rates or exempt more than 20 percent of the caseload
from the time limit if the failure is attributable to their granting of "good cause domestic
violence waivers." To qualify as a "good cause domestic violence waivers," these waivers
were temporary and included services to help individuals become self-sufficient.

As currently drafted, the reg would give states reasonable cause for missing the work rates
and the time limit exceptions by as many people as they granted good cause domestic
violence waiver to (see attached table). We would like to ensure that this calculation does
not over-estimate how many of these individuals would have been working if they had not
gotten a waiver.

As shown in the attached, we would propose to revise the reg so that the state could
receive reasonable cause only for the number of good cause waivers multiplied by the
work participation rate. Thus, if a state granted 10,000 good cause waivers, it could

get reasonable cause for missing the work rates by only 3,000 (30% x 10,000). OMB has
proposed a similar change for the time limit, although the situation is analogous.

I
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Corrective Compliance Plans: The draft reg has vague and loose guidelines on when states may
enter into corrective compliance plans.

. While the draft reg has a general definition of what a corrective compliance plan should
include, it does not offer any insight into how HHS will determine if the plan is
acceptable.

. States may take up to 12 months to correct violations under corrective compliance plans.B

. Even if a corrective compliance plan fails, a state may not face the full penalty. The
statute says that HHS shall impose “some or all” of a penalty if a state’s corrective
compliance plan is unsuccessful. The reg’s interpretation is that a penalty may be reduced
if a state: \)J.S

. “expended more resources toward eliminating the violation than it was committed \\‘/
to expend under the corrective compliance plan;” )

. “made considerable progress in meeting the actions and outcomes” in its plan; and

. “encountered circumstances that could not have been anticipated at the time” the
plan was developed.

Reductions in Participation Rate Penalties Based on Degree of Non-Compliance: The draft reg is
not very strict in interpreting the statutory language requiring HHS to reduce the penalty for

failure to meet the participation rate “based on the degree of non-compliance.” (Unfortunately,
the statute itself is not very strict here.) To measure the degree of non-compliance and determine
if a state is eligible for a reduction in penalty, the reg proposes that HHS should:

. “consider the objective evidence of the good-faith efforts the state has made to l/‘ ‘,&

achieve the rates (e.g., its investment of resources, new program development, and S
staff training).”

. “look beyond the participation rates for the TANF caseload to the efforts a state is
making to engage recipients of assistance in separate State programs in work
activities.”

s

Rather than emphasize outcomes, this invites states to submit reams of evidence on its process. _fj/

Proposed Strategy: The regulation should clearly spell out objective and outcome-oriented
criteria for when penalties will be imposed.



Other Issues/Features

Definition of administrative costs: OMB is very concerned that the draft reg does not define
administrative costs subject to the statute’s 15% cap.

.
Definition of assistance: This is defined to exclude short-term or one-time assistance, so that
people who benefit from diversion programs are not subject to all the law’s requirements.
However, for MOE purposes, all types of assistance are permitted to count.

Individual work requirements: There is no enforcement of Section 402 work requirements (work
after 2 years, community service after 2 months). Also, states may define work in any way they
wish for the purposes of Section 402. The statute may support both of these interpretations.

Work Activities: As expected, Section 407 work activities are not defined. The six-week job
search limit is defined as annual.

Non-Displacement: The draft reg does not take an alternative step that could strengthen the
statute. The statute requires states to “establish and maintain a grievance procedure.” The draft
reg simply repeats this phrase rather than defining what an adequate procedure would be.

Data and reporting requirements: We are slogging through the question of whether the
regulation requires enough data to measure success, but not so much that it becomes burdensome
to states or can be publicly attacked. The requirements appear voluminous, but states are
permitted to submit a data sample.

Form and length of the rule: The draft reg is about 100 pages long, with a 300-page preamble
and a large appendix. HHS argues that they are unable to drop much in the way of existing regs
at this time, since AFDC and EA are still being phased out for bookkeeping purposes. We are
working with OIRA to ensure that the reg is as streamlined as possible.

o



Summary of TANF Penalties

Reas Cause/ | Reduce for
Sources | Corrective Degree of
Penalty A mount When | of Data | Compl. Plan | Non-Compl
1. Misuse of TANF funds A mount Single Yes No
misused audit
2. Intentional misuse 5% Single Yes No
audit
3. Failure to submit an accurate, 4% Yes No
complete, and timely required report
4. Failure to meet participation rates| 5%b initially; Data Yes Yes
max. 21% report
5. Failure to participate in IEVS No more than Single Yes No
2% audit
6. Failure to enforce penalties on No more than| Single Yes No
recipients not cooperating with child | 5% audit
support agency
7. Failure to repay a federal loan Outstdg loan No No
amt, interest
8. Failure to meet TANF MOE Amount of Fin’l. No No
requirement shortfall report
9. Failure to comply with time limit | 5% Data Yes No
report
10. Unremitted contingency funds Amount Fin’l. No
unremitted report
11. Failure to maintain assistance to | No more than Single Yes No
single parent who can’t get child care] 5% audit
for child under 6
12. Failure to spend to compensate Upto 2% + Fin’l. No No
for penalty amount state report
didn’t spend
13. Failure to meet MOE if youget | Amount of Fin’l. No No
WTW grant grant report
14. Failure to sanction recips. 1-5% Yes No

refusing work
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Domestic Violence Waivers

WORK PARTICIPATION RATES
Examples assume a caseload of 100,000, a 30 percent work rate, and 10,000 welfare recipients
receiving good cause domestic violence waivers, which must be temporary and must include services to
ensure safety, promote independence, and prepare recipients for employment.

DISCRETION PARTICIPATION RATE END RESULT
CALCULATION

HHS Discretion: If HHS 30% of 100,000 or HHS can allow states to
determines that the states do | 30,000 must work. lower the number of people
not meet the work working from 30,000 to
participation rates because 20,000 without penalty, if
they’ve granted good cause they find they have granted
domestic violence waivers, 10,000 good cause domestic
then HHS will not penalize waivers.
them.

OMB No Discretion: If a state grants 10,000 States have to put 27,000
If HHS determines that the domestic violence waivers, people to work or be subject
states do not meet the work | then 30% of 90,000 or to penalties.
participation rates because 27,000 must work.
they’ve granted good cause
domestic violence waivers,
then HHS will not grant
them a reasonable cause
exception to the penalties.

IDEAL | Discretion: [f HHS 30% of 100,000 or HHS can allow states to
determines that the states do | 30,000 must work. lower the number of people

not meet the work
participation rates because
they’ve granted good cause
domestic violence waivers,
then HHS will not penalize
them.

working from 30,000 to
27,000 without penalty, if
they find they have granted
10,000 good cause domestic
violence waivers.
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TIME LIMITS
Examples assume a caseload of 100,000, a maximum of 20 percent of caseload which can be exempt
from the five year time limit, and 10,000 welfare recipients receiving good cause domestic violence
waivers, which must be temporary and must include services to ensure safety, promote independence,
and prepare recipients for employment.

DISCRETION TIME LIMIT END RESULT
CALCULATION

HHS Discretion: If HHS No more than 20% of HHS can allow states to
determines that the states 100,000 or 20,000 can be increase the number of
have exempted more than 20 | exempt from the time limit. | people receiving federal
percent of individuals from assistance from 20,000 to
the five year time limit 30,000, if they find they
because they’ve granted have granted 10,000 good
good cause domestic cause domestic waivers.
violence waivers, then HHS
will not penalize them.

OMB Discretion: If HHS No more than 20% of HHS can allow states to
determines that the states 100,000 or 20,000 can be increase the number of
have exempted more than 20 | exempt from the time limit. | people receiving federal
percent of individuals from assistance from 20,000 to
the five year time limit 24,000, if they find they
because they’ve granted have granted 10,000 good
good cause domestic cause domestic waivers.
violence waivers, then HHS (5000*(.20*95,000))
will not penalize them.

?POSS | Discretion: If HHS No more than 20% of HHS can allow states to

IDEAL | determines that the states 100,000 or 20,000 can be increase the number of

have exempted more than 20
percent of individuals from
the five year time limit
because they’ve granted
good cause domestic
violence waivers, then HHS
will not penalize them.

exempt from the time limit.

people receiving federal
assistance from 20,000 to
22,000, if they find they
have granted 10,000 good
cause domestic waivers.

? (10,000*.2)+(100,000* 2)
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Work Participation Rates

Question:

Answer:

Question:

Answer:

Question:

Answer:

Why are so many states not meeting the work rates? Does that mean welfare
reform is a failure?

It’s important to keep in perspective that 93 percent of the welfare caseload is
made up of single parent families and nearly all states expect to meet the work
rates for those families. The law requires 25 percent of the total welfare caseload
to work and 75 percent of two-parent families to work. We think these work rules
are tough but fair and states with serious welfare reform efforts should be able to
meet them.

How many states do you expect to fail the work rates?

We are not sure. States have until mid-November to report data. Informally,
most states have told us they will meet the overall 25 percent work rate, but many
have reported concemns about meeting the 75 percent two parent rate. As you may
know, the Associated Press surveyed states and found 19 states expect to fail the
two parent work rates and seven states do not know. However, because of the
staggered start dates for state TANF plans, only two-thirds of states have to report
data and are subject to financial penalties this fiscal year, and none of these states
will be reporting more than three months of data (from July 1- September 30th).

Will the Administration penalize states that fail the work rates?

We will impose penalties on states that do not meet work rates. We believe it is
critical that states place a priority on putting welfare families to work. The law
does provide states with the opportunity to receive a credit toward the work rates
for those who leave the welfare rolls and allows them to propose a corrective
compliance plan in lieu of a penalty. We will evaluate these requests on a case by
case basis.



Question:

Answer:

Question:

Answer:

Question:

Answer:

Is the Administration going to weaken the two parent work rate through
regulations, as The New York Times reported this morning?

. The welfare law explicitly says that states shall receive a "pro rata reduction of the

participation rate due to caseload reductions" and provides a formula for reducing
the work rates from, for example, 75 to 50 percent, if the state has had a 25
percent caseload reduction. Thus it is the law, not the regulation, which provides
the caseload credit.

[Background: the issue raised in The New York Times this morning is whether
the regulation will give states the choice of using the percentage reduction in two
parent families or the percentage reduction in all families when subtracting the
credit from the 75 percent two-parent work rate.]

What will the penalties be?

States will be penalized 5 percent of their TANF block grant for the period in
question (in this case, one to three months). For each consecutive year of failure,
the penalty will increase.

What data will be available today?

Actually, we don't have any data to release today because states have until mid-
November to report work participation data to HHS for the fiscal year ending
September 30th. Also, because of the staggered start dates for state TANF plans,
only 34 states have to report data this fiscal year, and none of these states will be
reporting more than three months of data (from July - September 30th).

Child Support Computer Systems

Question:

Answer:

Haven't a lot of states failed to meet the October 1st deadline for having state-
wide child support computer systems in place? What is the Administration
planning to do about this?

States have had nine years to develop these computer systems, and we don't
intend to extend the deadline any further. We do, however, believe that the
current law -- which requires us to withhold all federal child support funds -- will
undermine efforts to collect child support for need families. Thus, while we
proceed with the penalty process, we intend to accept the invitation from members
of Congress such as Chairman Shaw to try to work together to devise an
additional penalty structure.
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Question:

Answer:

Question:

Answer:

Question:

Answer:

Doesn’t the states failure to put in place these computer systems show that these
computer systems will never work?

To the contrary -- the increasing computerization of the child support enforcement
has been one of the key reasons child support collections have increased by 50
percent over the past four years. Computers enable us to find and withhold child
support from paycheck and bank accounts automatically. The National Directory
of New Hires, which will go on line today, will enable us to find parents working
in another state from their children.

What exactly is the National Directory of New Hires?

Whenever a new employee is hired, employers will report six types of data --
employee name, address, Social Security number and employer names, address,
and federal employer identification number -- to a state new hire database. Each
of the fifty states will then report that data to the National Directory of New Hires,
where it will be matched against records of parents who owe child support to
locate and begin collection procedures against them.

Which states will not have met this computer systems deadline?

The Department of Health and Human Services believes that 17 states and the
District of Columbia will not meet the deadline. These states are: California,
Michigan, Illinois, Ohio, Pennsylvania, Nevada, South Carolina, New Mexico,
Alaska, Maryland, Indiana, Hawaii, Massachusetts, North Dakota, South Dakota,
Oregon, and Missouri.
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Date: 09/29/97 Time: 14:48
WClinton says high welfare standards must remain

WASHINGTON (AP) States wanted the power to run their own
welfare systems and should be responsible for meeting work targets
in the law that granted that wish, President Clinton said Monday.

But, he quickly added, he’s unsure whether the federal
government should punish the many states that expect to miss
Wednesday’s deadline for moving 75 percent of two-parent welfare
familieg into work.

A S0-state Associated Press survey found fewer than half the
states are confident they will meet that deadline, the first of
many in the welfare reform law.

‘*I want to keep high standards,’’ Clinton said. ‘'‘'They wanted
control of that pot of money so they’d have more flexibility to
move people from welfare to work. And in return, they agreed to
these targets.’’

But the president added: ‘‘I think most states really are
working hard and in good faith to try to do this.’’ He said he
wanted to consult with officials at the Department of Health and
Human Services to determine whether fines should be imposed.

HHS spokesman Michael Kharfen walked a similar line last week.
He said the department has little sympathy for states that have
known the deadline was coming, but said fines would be considered
on a state-by-state basis.

The agency has considerable flexibility to waive penalties,
which could amount to 5 percent of a state’s welfare money. That
would be as much as $187 million for California, or a few million
dollars for small states.

The AP survey found 16 states saying they will not meet the 75
percent target, and two others saying they probably will not.
Several other states said they still are unsure if, by the
deadline, they can get enough parents working 37 1/2 hours a week
between them.

It’s the first set of standards that states are supposed to meet
under the new welfare rules, and the shaky results worry many who
argue that two-parent families are the easgsiest to put into jobs.

Federal law also regquires states to show by Wednesday that they
have 25 percent of all welfare families working, and most states do
expect to meet that goal.

The percentages of recipients who must be working increase each
year until 2002, when 50 percent of all families and 90 percent of
two-parent families must be in work activities.

A ‘‘work activity’’ includes a regular job, a subsidized
position, community service, a limited job search or, for a small
group, 'education and training.

During a brief gquestion-and-answer session with reporters
Monday, Clinton said that states’ difficulty putting people to work
does not shake his confidence in the success of welfare reform. He
noted that a smaller percentage of the U.S. population relies on
welfare today than in any year since 1970.

‘‘We have succeeded, I think, beyond anybody's expectations,’’
he said.

APNP-09-29-97 1450EDT
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Date: 09/29/97 Time: 13:44
WMany states will miss new welfare law’s first deadline

WASHINGTON (AP) Fewer than half the states are confident they
will meet a Wednesday deadline requiring them to show they have 75
percent of all two-parent welfare families in jobs or job training,
an Associated Press survey finds.

At least 16 states admit they are certain to fall short, while
others remain unsure, according to the 50-state tally.

States that miss this week’s target potentially stand to lose
millions of federal dollars, although it is unclear whether
Washington will levy fines. Many states are betting the government
will not.

President Clinton said today he will decide what to do after
meeting with advisers. At first, he seemed to take a tough stance

against states ‘I want to keep high standards’’ but later
said, ‘‘'I think most states are really working hard in good faith’’
to comply.

The apparent failure by many states to comply ‘'‘doesn’t shake my
confidence’’ in the welfare reform law, ‘'‘because we have succeeded
beyond anybody’s expectations,’’ Clinton said during a brief

question-and-answer segsion in the White House briefing room.

Regardless, their troubles suggest welfare reform may be more
difficult than some had hoped. The two-parent cases rank among the
easiest, since having a couple facilitates arranging child care and
virtually every other parental task.

‘““It's an almost impossible goal, not just for us, but for a
number of other states,’’ sald Linda Logan of South Carolina’s
welfare department. Some of the largest statesg, California, Florida
and Texas among them, will miss the deadline.

This is just the first deadline. By 2002, states must have 90
percent of two-parent families, and half of all families, in work
activities. ‘‘Work activity’’ includes a job, a subsidized
position, community service, a limited job search or, for a small
group, education and training.

By this week’s deadline, states need only have 25 percent of
their total welfare caseload working, a goal most states expect to
meet .

But they complain it is much tougher to meet the second
requirement: getting 75 percent of two-parent families working 37.5
hours a week between the parents.

‘*Many of those (parents) are the hardest to employ. They have
severe barriers, alcohol and drug and other substance abuse
problems, '’ said Corinne Chee of California’s welfare agency, where
138,000 two-parent families are on welfare.

Alabama has only 52 two-parent families; 11 are working.

*“*It’s virtually impossible ... to consistently meet a level of
60 to 75 percent,’’ said Joel Sanders, director of Alabama’s
welfare reform program.

The Department of Health and Human Services, the agency that
oversees welfare, has little sympathy for states that are already
failing to meet requirements, said spokesman Michael Kharfen.
States asked for the new power and must now be held accountable, he
said.

‘‘Everybody’s going to be watching this,’’ he said.

Yet it is unclear whether the agency will actually fine states
that fail. The agency has considerable flexibility to waive
penalties, which could amount to 5 percent of a state’s welfare
money. That is about $187 million for California, $4.7 million for
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Alabama.

The fines climb to a maximum of 21 percent by 2002, and Kharfen
said the agency will assess on a ‘‘state by state basis.’’

Many states fully expect penalties to be waived.

‘‘In the first year of welfare reform it’s unlikely any
sanctions will be imposed, ‘' said Nevada welfare director Myla
Florence. She noted HHS has issued no rules explaining how the law
is to be interpreted.

Most states should meet the requirement once final rules are in
place, predicted Elaine Ryan of the American Public Welfare
Association.

- Those who do not, she said, may avoid penalties by counting
working-poor families who get child care but not cash assistance as
part of caseloads. That would increase the percentage of working
families.

It is just too cruel to cut off families who are not working,
Ryan argues. Conservatives respond that threatening to cut off a
welfare check motivates people to find jobs or, at minimum, to take
training or other options.

‘‘You cannot require people to do anything if you’re unwilling
to sanction them when they’re unwilling to perform,’’ said Robert
Rector of the Heritage Foundation.

Fearing fines, some states’ including Georgia, Hawaii and
Maryland gay they are considering paying benefits for two-parent
families with state-only money. Without federal money, they don't
have to follow federal rules. Florida definitely plans to do that
until final rules are set.

It ig a decigion each state will have to make, said Sen. Lauch
Faircloth, R-N.C.

‘*‘But I would hate to be in the legislature or be the governor
of that state, and go to the constituents and say ‘We think these
people should be continued on welfare,’’’ Faircloth said.
APNP-09-29-97 1346EDT
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Record Type: Record

To: Bruce N. Reed/OFD/EOP, Elena Kagan/OPD/EQP, Diana Fortuna/CPD/EOP

cc:
Subject: HHS Proposed Work Regs

We will get the detailed copy of HHS's proposed work regs late today or tomorrow.

HHS is sending their proposed regs in draft form to OMB today. They've decided to send the regs
in draft form (without the Secretary’s signature) because the pending reconciliation hill will require
some changes (i.e., voc ed, the additional penalties on states not penalizing individuals for not
working). HHS will send a formal copy once they've incorporated their proposed reaction. In the
meantime, we can look in detail at the most important parts.
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. FR: Diana

cc: Cynthia \

Here’s the stuff on grandfathering waivers I can find: the guidance HHS sent to states in
September; the relevant section of the law; and a section of a memo we sent the President on this.

AN
249
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DRAFT

WAIVERS

Do you intend to continue one or more individual waivers as provided under section 4157 If -
50, please identify each waiver provision and each provision of new law that you believe are
moonmswnt,andpmwdethebamsforyourass&ssmentofmcons:stmcy (Youmaywxshto
consult with the chief law officer of your State in making this assessment.) What is the
name of the 1115 demonstration which contains the waiver? What are the beginning and
ending dates of the demonstration? Is the waiver incorporated into your TANF plan
applicable statewide? If not, how will TANF operate in those areas of the State not covered
by the continuing waivers? Note: Future lepislative or regulatory action may limit which
provisions of the TANF may bé considered inconsistent with waivers 1or purposes of -
determining penalties, If this happens, States will have an opportunity to submit a new plan
in order to come into compliance with the requirements.

T AR ST R T AT

Description of Attachments

In additions to this guidance, we are providing three attachments that State policy makers )
may wish to use in developing their State TANF plans. Attachment A is a copy of the :
statutory requirements regarding the state plan. Attachment B contains suggested formats for
the required certifications that must be submitted with a state plan. Attachment C provides o
technical information for financial officers of the program regarding funding and a 3
mechanism for States to request TANF funds.

Paperwork Reduction Act ' :

The information in the State TANF plan is collected in accordance with section 402 of the §
Social Security Act, as amended. Information received in the State plans sets forth how the _ 4
TANF program will be administered and operated in the States. . ‘

The response burden for this collection of information is estimated to be 60 hours per _
response, including the time for reviewing the statute, this guidance gathering and preparing
the information, and reviewing the information.

The information collected is mandatory in accordance with the above-mentioned citations.

This information is not considered confidential; therefore, no additional safeguards are
considered necessary beyond that customarily applied to routine government information.

- Inquiries

InqmnsshouldbcaddxmsedtotheappmpmtekegmnalAdmuumator ‘Administration for ...
Children and Families. lnformanonaboutallStateplansmllbepostedontheACFhome
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1998, 1999, 2000, 2001, and 2002 for payment to the Bureau
of the Census to carry out subsection (a).
“SEC, 415. WAIVERS.

“(a) CONTINUATION OF WAIVERS.—

“(1) WAIVERS IN EFFECT ON DATE OF ENACTMENT

OF WELFARE REFORM.—

“(A) IN GENERAL.—Except as provided in sub-

_ _paragraph (B), if any waiver granted to a State under
section 1115 of this Act or otherwise which relates_to .
———

- the provision of assistance under a State plan under

this part (as in effect on September 30, 1996) is in ef-
fect as of the date of the enactment of the Personal
Responsibility and Work Opportunity Reconciliation
Act of 1996, the amendments made by the Personal
Responsibility and Work Opportanity Reconciliation
Act of 1996 (other than by section iqgg_z)_of the Per-
sonal Responsibility and Work Opportunity Reconeili-
ation Act of 1996) shall not apply with respect to the

} et 2 > A
State before the expiration (determined without regard -
" to any extensions) of the waiver to the extent such

amendments are inconsistent with the waiver.

“(B) FINANCING LIMITATION.—Notwithstanding
any other provision of law, beginning with fiscal year
1996, a State operating under a waiver described in
subparagraph (A) shall be entitled to payment under
section 403 for the ﬁscalyeé.r, in lieu of any other pay-
ment provided for in the whiver.

'4(9) WAIVERS GRANTED SUBSEQUENTLY.—

“(A) IN GENERAL.—Except as provided in sub-
paragraph (B), if any waiver granted to a State under
section 1115 of this Act or otherwise which relates to
the provision of assistance under a State plan under
this part (as in effect on September 30, 1996) is sub-
mitted to the Secretary before the date of the enact-
ment of the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 and approved by the
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Secretary on or before July 1, 1997, and the State
demonstrates to the satisfaction of the Secretary that
the waiver will not result in Federal expenditures under -
title IV of this Act (as in effect without regard to the
amendments made by the Personal Responsibility and
Work Opportunity Reconciliation Act of 1996) that are
greater than would occur in the absence of the waiver,
the amendments made by the Personal Responsibility
and Work Opportunity Reconciliation Act of 1996
{other than by section 103(c) of the Personal Respon- _ '
sibility and Work Opportunity Reconciliation Act of .
1996) shall not apply with respect to the State before
the expiration {determined without regard to any exten-
sions) of the waiver to the extent the amendments
made by the Personal Responsibility and Work Oppor-
tunity Reconciliation Act of 1996 are inconsistent with
the waiver.
(B) No. EFFEC:I“ ON NEW WORK REQL’J:m:- /\MP S WB

MENTS.—Notwithstanding subparagraph (A), a waiver \

/ granted under section 1115 or otherwise which relates a W\LM

to the provision of assistance under a State program (\W
fanded under this part (as in effect on September 30, 40 =

i 1996) (Shall miot “dtféot the applicsbility of section 407 wm\w ’
i to the State. )
L/ “(b) STATE OPTION TO TERMINATE WAIVER —
“(1) IN GENERAL.—A State may terminate a waiver
described in subsection (a) before the expiration of the
“(2) REPORT.—A State which terminates a waiver
under paragraph (1) shall submit a report to the Secretary
sammarizing the waiver and any available information con-
cerning the result or effect of the waiver.
“(3) HoLD HARMLESS PROVISION.—
“(A) . IN GENERAL.—Notwithstanding any other
provision of law, a State that, not later than the date
described in subparagraph (B) of this paragraph, sub-

-
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mits a written request to terminate a waiver described

1
2 in subsection (a) shall be held harmless for accrued
. 3 cost neutrality liabilities incurred under the waiver.

4 “(B) DATE DESCRIBED.—The date described in

5 this subparagraph is 90 days following. the adjourn-

6 ment of the first regular session of the State legislature

7 that begins after the date of the enactment of the Per-

8 sonal Responsibility and Work Opportunity Reconcili-

9 ation Act of 1996.

10 “(¢) SECRETARIAL ENCOURAGEMENT OF CURRENT WaIV-
11 ERS.—The Secretary shall encourage any State operating” a

o 12 waiver described in subsection (a) to continue the waiver and

13 to evaluate, using random sampling and other characteristics of
14  aceepted scientific evaluations, the result or effect of the waiv-
IS en '

16 “(d) CONTINGATION OF INDIVIDUAL WAIVERS.—A. State
17 may elect to continue 1 or more individual waivers deseribed
18 in subsection (a).

19 “SEC, 416. ADMINISTRATION,
20 and part D shall bé ad-
21 dred by an Assistant Secretary £or Family Support with-
22  in the Dep: Human Services, who shall
23 be appointed b v and with the advice and con-
24  sent of the Senate, shall be in addition to any other
25  Assistant Secretary of \Héalth and Human Services provided
26 for by law, and th ; shall reduce the Federal
27  workforet within the’ Department of Health and Human Serv-
28  iees by an amoun sumy of 75 percent of the full- >
29 time equivalent po ent that relate to any
30  direct spendipg aohfunded through dis-
‘31 cretionary spending, that has been converted into a block grant
32 program ¥nder the Personal Responsibility and Work Oppot-
33 tunity Act of 1996 and the amendments made by sych Act, and_
34 by an amount equal to 75 percent of that portion

35  full-time equivalent departmental management positions at

36 such Department that bears the same relationship to the

Juty 30, 1996 (10:20 p.m.)
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SUBJECT: Update on Welfare Reform Implementation - -B('

We are continuing to work to coordinate the Administration's efforts to implement the-new
welfare law. We will be providing periodic updates on key issues for you, as well as answers
to questions you raise.

PROCESS

Domestic Policy, OMB, Counsel’s office, and Intergovernmental are working closely togcthcr
on all aspects of lmplementatlon We have the following process in motion:

o  DPC chairs bi-weekly meetings of 11 federal agencies and all Whitc House offices.

o A subgroup of key agencies and offices meets more regularly on nuts—and-bolts
implementation issues.

() We are meeting weekly with the National Governors' Associatibn, the National
Conference of State Legislatures, and the American Public Welfare Association.

o We met with the I.x:aguc of Cities, thc Conference of Mayors and the counties and
promised them ongoing input and consultation.

TANF BLOCK GRANT IMPLEMENTATION

The entitlement to AFDC ended on October 1. States can elect to take advantage of the new
TANF block grant as of that date, but they must enter the new program by July 1997. The
first states to send in state plans were Michigan and Wisconsin, and their plans were
approved by HHS on September 30. As of October 1, about 11 states had filed state plans
with HHS. S

Determining "Completeness” of Plans —— HHS's role in state plans is merely to certify that
thcy are "complete” — a far different role than they have had in the past. We have worked

heir list of what is required for a plan te. As a result,
they produced draft guidance for the states at the NGA confercnoc last mofrth that was quite

brief — and praised by the states as a result.
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chl_xganons The law provides only limited authonty to regulate the TANF block grant.
You asked in our last memo whether we can require states to use TANF funds as wage
subsidics. This is one of the pcnmsiblc uses of the funds and one way states can provide
work. HHS will be working wi thstates.to promote this as.a medel. byt it will not be able to

reqmre that states adopt any E_tr_t]g“a;mch to meeting the work requirement.

Grandfathenng Waivers — Counsel's office advnscs that the wclfaxc law-ﬂWo

We w111 howcver, be makmg it clear in our guidance to states that the Administration
believes that all state programs should comply with the law's provisions regarding time limits,
work participation rates, and exemptions and extensions. We will also indicate that if states-
do not bring their programs into line with the law, there will almost certainly be
Congressional action (which we would support) to limit the grandfathering provision.

Wisconsin Waiver —— We have resolved Wisconsin's welfare and Medicaid waiver rcquc:r,_‘ '

On September 30, in its letter approving Wisconsin's new TANF state plan, HHS informed
"=l the state that it no longer needs waivers to implement the welfare reform portions of its "W-

2" program. Wisconsin still plans to impose a 60—day residency requirement before families

can begin to collect benefits, which HHS believes is unconstitutional. The law in this area is

unsettled, and the provision will definitely be brought to the courts. HHS simply took note of

this issue as part of the plan approval.

®™wwd, On Medicaid, HHS informed the state on September 30 that it will not grant that portion of
_ the state's waiver request because it would have eliminated the Medicaid entitlement and run
counter to our commitment to the federal Medicaid guarantee. HHS offered to work with the
state on an alternative Medicaid proposal.

Performance Bonus Fund and Contingency Fund —— The new law requires the Secretary of
HHS to work with NGA and APWA to set up the Performance Bonus Fund, and gives her a
year to develop the formula and process. We are setting up a process with these state groups
to work out such a proposal in cooperation. We will keep you apprised as these plans
develop. The Contingency Fund to protect states from economic downturns is being
cstablishcd by. Treasury in consultation with HHS.

New Mexico —— New Mcnco is one of the few states that is disadvantaged by the conversion

to a block grant, because its cas inCreasing embitestate.anounceddtaasahate to cyt
wg]fa;g bepefits bx 12% to live within the new law. However, Senator Domenici may secure
a legislative fix that wou ow the state to tap into the Contingency Fund for this purpose.

IMMIGRANTS

The 1mm1grat10n issues raised by the law are clearly the thorniest and most dxfflcult to
implement.
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Diana Fortuna
07/12/97 06:37:08 PM

Record Type: Record

To: Elena Kagan/OPD/EOP
cc: Cynthia A. Rice/OPD/EOP
bee:

Subject: Re: work regs i

This was a pre-unveiling, nothing has gone to Katzen yet, and there will be a lot of issues to slog
through. | haven't sent you the grandfathering waivers stuff yet; | will today. HHS wants the reg
to say that states can use the exemptions and time limits from their waivers instead of the law's;
Bruce noted he remembered the resolution very differently in Leon's office. We have a Dit of time

e

on this.

Elena Kagan
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J:Mﬂfv Elena Kagan
COFT 07/12/97 06:16:12 PM

Record Type: Record

To: Cynthia A. Rice/OPD/ECP, Diana Fortuna/OPD/EOP

cc:
Subject: work regs

where are we on these? | know i missed a mesting last week. Diana, you asked me after that
meeting about grandfathering waivers and said you'd send me some materials to jog my memory.
Do | have those somewhere? And are there any other issues? And does Sally Katzen now have
this reg, or are we doing a kind of pre-OMB review first?
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